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PREFATORY  NOTE 

">^BEDIENCE  to  the  law  is  liberty''— "Ignor- 
I  I  ance  of  the  law  excuses  no  person."  These 
^^  are  two  old  legal  maxims  which  today  apply 
with  equal  force  to  both  male  and  female  citizens. 
It  is  therefore  quite  essential  that  the  woman,  as 
well  as  the  man,  should  have  some  knowledge  of  the 
law  to  which  she  looks  for  protection,  and  which, 
like  the  man,  she  is  presumed  to  know  and  must 
obey.  This  may  be  said  to  have  been  true,  to  a  cer- 
tain extent,  in  the  days  when  the  law  accorded  her 
little  recognition  and  very  few  righls  or  privileges 
and  it  is  particularly  true  in  this  day  and  time  of 
larger  woman's  rights,  privileges  and  responsibili- 
ties under  the  law. 

The  subject  of  ''Law,"  as  a  study,  is  not  particu- 
Uarly  interesting  to  the  average  person,  and  in  the 
language  used  and  style  ordinarily  adopted  by  text 
writers  in  their  treatment  thereof,  not  always 
clearly  understood,  except  by  the  close  student  of 
the  subject  The  ordinary  text  books  written  for 
the  profession  are  accordingly  too  voluminous,  and 
too  uninteresting,  for  the  average  person  to  read 
and  leam  much  from  that  will  be  useful. 

In  compiling  and  presenting  this  volume  io  such 
women  as  may  be  interested  in  having  some  knowl- 
edge of  the  subjects  treated  herein,  I  have  therefore 
endeavored  to  keep  away  from  the  style  and  lan- 
guage ordinarily  employed  in  a  work  intended  solely 
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for  the  use  of  the  profession,  and  to  treat  the  sub- 
ject instead,  so  far  as  possible,  in  style  and  arrange- 
ment, in  a  way  that  the  text  may  be  found  to  be 
interesting  as  well  as  instructive. 

In  my  treatment  of  the  subject  matter,  I  treat 
Urst  of  the  law  in  general,  and  in  a  general  way  of 
the  ancient  laws  affecting  women,  noting  the 
changes  that  have  taken  place  therein  from  time  to 
time,  and  finally  stating  the  present  day  law,  par- 
ticularly as  it  relates  to  woman  and  to  subjects  in 
which  she  is  or  may  be  interested,  so  that  in  the 
end  she  may  know  her  full  duty  and  her  rights  and 
privileges  thereunder,  and  be  the  better  able  thereby 
to  perform  and  enjoy  them. 

It  will  be  apparent  to  the  student  of  law  that  I 
have  jiot  treated  exhaustively  each  and  every  legal 
subject  in  which  the  women  of  this  age,  through 
their  activity  in  the  business,  professional  and 
political  life  of  the  country,  are  or  may  be  inter- 
ested. To  do  so  would  necessarily  result  in  the  pro- 
duction of  a  work  so  cumbersome  in  volume  and,  to 
a  certain  extent,  so  confused  in  treatment,  as  to  be 
rather  uninteresting  and  of  little  practical  value. 
Neither  has  it  been  may  purpose  to  enable  every 
woman  who  may  read  and  study  this  book  to  become 
thereby  either  a  lawyer,  or  her  own  lawyer  in  all 
matters,  but  simply  to  place  in  her  possession  a  book 
of  some  interest,  from  which  she  may  obtain  some 
general  information  on  such  subjects  and  such  prin- 
ciples of  law  concerning  which  she  may  want  to 
inform  herself,  and  of  which  she  should  have  some 
knowledge. 

I  do  not  claim  entire  originality  for  every  expres- 
sion and  every  sentence  used  iii  the  following  pages, 
for  no  writer  on  the  subject  of  law  can  honestly 
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make  such  clainL  I  have  endeavored,  however,  so 
far  as  possible,  to  avoid  the  use  of  legal  phraseology 
and  technical  terms,  snd  to  discuss  and  state  every 
proposition  in  as  plain  and  simple  language  as  the 
subject  wiU  permit,  employing  the  language  found 
in  the  statutes  and  decisions  of  the  courts,  or  used 
by  text  book  writers,  only  where  it  has  seemed  im- 
possible to  state  the  law  clearly  in  any  other  man- 
ner. I  have  refrained  from  citing  or  referring  to 
decisions  or  statutes,  or  to  giving  credit  to  the  au- 
thors of  the  many  books  I  have  read  and  from  which 
I  have  obtained  information  or  quoted  the  particu- 
lar principle  of  law  stated,  for  to  do  so  I  realize 
would  render  the  text  complicated  and  somewhat 
uninteresting,  and  would  serve  no  purpose  to  the 
reader.  To  such  authors,  whose  works  on  the  sub- 
jects treated  herein  I  have  read,  and  from  which  I 
have  obtained  much  valuable  aid  in  the  preparation 
of  this  work,  I  refer  in  the  appendix  hereto,  and  at 
this  time  respectfully  acknowledge  my  indebtedness. 

I  trust  the  result  of  my  labor  will  prove  to  be  of 
interest,  and  at  the  same  time,  in  a  small  way  at 
least,  of  some  practical  value  to  the  persons  I  have 
intended  to  both  interest  and  aid  by  the  preparation 
of  this  treatise. 

With  reliance  upon  the  indulgence  of  such  women 
as  may  open  its  covers  and  peruse  the  contents,  this 
volume  is  deferentially  submitted. 

January,  1918. 


) 


i  TABLE  OF  CONTENTS 

! 

'  PARTI 

CHAPTER 

I.  Law,  its  Definition,  Origin  and  History 

n.  The  Individual 

m.  TheCitisen 

IV.  Rights  of  the  Individual 

V.  Private  Property  Defincfd 

VI.  EsUtes  and  Title  to  Private  Property. 

Vn.  Obtaining  and  Devesting  Title  to  Private  Property 

Vm.  Last  Will  and  Testament 

DL  Husband  and  Wife 

X.  Parent  and  Child 

XI.  Master  and  Servant 

Xn.  Contracts 

Xm.  Deeds  and  Mortgages 
XIV. 


PART  n 
Laws  op  thb  Statb  op  Nbw  York 


L  Woman  Under  the  Constitution 

n.  Woman  as  an  Individual 

UL  The  Married  Woman 

IV.  Husband  and  Wife 

V.  Deceased  Husband's  Estate 

VL  Deceased  Woman's  EsUte 

vn.  Parent  and  Child 

Vin.  Wills  and  Testaments 

DC.  Probating  the  Will 

X.  Real  Property  Law 

XL  Personal  Property  Law 

xn.  Education  Law 

xm.  Labor  Law 

XIV.  Health  Uw 

XV.  Charities  and  Poor  Laws 

XVI.  Deeds  and  Mortgages 

XVn.  Leases 


PART  III 
AiABRicAN  Cnncs 

CIIA?TBR 

I.  Introduction 

II.  American  Independence  and  Federal  Constitution 

III.  The  United  States*  Its  People  and  Government 

IV.  The  United  States  and  Other  Nations 
V.  Constitution  of  New  York  State 

VI.  The  State,  Its  People  and  Government 

Vn.  The  State  and  the  United  States 

Vni.  The  County  and  Its  Government 

DC  Government  of  Cities 

X.  The  Government  of  Villages 

XI.  The  Town  and  Its  Government 

XII.  Election  and  Conduct  of 

Xm.  The  Right  to  Vote 

XIV.  Personal  Rights 

XV.  Taxes,  Assessment  and  Collection  of 

XVI.  The  Public  Schools 


PART  I 


WOMAN  UNDER  ANCIENT,  CIVIL,  COMMON 

AND  MODERN  LAW 


CHAPTER  I 

LAW,  ITS  DEFINITION,  ORIGIN  AND  HISTORY 

IF  WE  would  look  for  the  origin  of  the  rules 
which  govern  the  members  of  the  human  race 
in  their  earthly  existence,  and  in  their  indi- 
vidual act  as  well,  we  must  go  back  in  time  to  the 
creation  of  the  earth  itself.  To  know  when,  what 
we  term  ''Law''  first  came  into  existence,  as  well 
as  to  have  an  intelligent  understanding  of  the  sub- 
jects to  be  considered  herein  under  such  term,  we 
must,  at  the  outset,  know  what  is  meant  by  the 
term,  or  in  other  words,  what  "Law"  is. 

The  term  "Law"  has  been  severally  defined  by 
different  text  writers,  each  in  a  way,  and  to  a  cer- 
tain extent,  criticizing  the  definition  given  by  the 
other.  Some  definitions  have  been  held  to  be  too 
broad  and  others  too  narrow.  Blackstone,  the  early 
English  writer,  in  his  "Commentaries,"  says,  in  de- 
fining the  term:  "Law,  in  its  most  general  and 
comprehensive  sense,  signifies  a  rule  of  action." 
Attempting  to  enlarge  and  make  clear  this  defini- 
tion, he  then  proceeds  to  further  define  it  to  be 
''a  rule  of  action  prescribed  by  some  superior  being 
which  the  inferior  is  bound  to  obey."  This  defmi- 
tion,  while  too  broad  to  be  alone  applied  to  the  sub- 
jects that  will  be  treated  herein,  will  be  accepted  as 
a  sufficient  definition  for  the  present. 
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Reading  from  the  ''First  Book  of  Moses",  called 
"Genesis",  which  purports  to  record  a  description 
of  the  creation  of  the  earth  and  the  birth  of  the 
human  race,  we  learn  that  having  created  Heaven 
and  Earth,  the  spirit  of  the  Creator  moved  upon 
the  face  of  the  waters  and  he  commanded,  ''Let 
there  be  light,"  and  there  was  light.  We  may  not 
be  able  to  accept  all  that  is  recorded  as  literally 
true,  yet  we  do  believe  in  the  creation,  and  if  we 
accept  the  foregoing  statement  to  be,  in  a  way,  a 
true  description  of  a  command  of  the  Creator,  being 
the  first  command  from  a  superior,  was  therefore 
the  first  "rule  of  action  prescribed  by  a  superior 
being,"  and  accordingly  the  first  "law,"  and  in  its 
most  general  sense,  the  beginning  of  all  law. 

Whether  we  are  able  to  accept  such  recorded 
statement  to  be  literally  true  or  not,  we  must,  how- 
ever, believe  that  with  the  creation  of  the  earth  and 
that  of  the  human  family,  came  certain  rules  gov- 
erning its  existence  and  their  conduct,  and  so  we  can 
safely  say  that  "law"  had  its  beginning  with  the 
creation. 

We  read  further  in  this  connection,  that  having 
divided  the  waters,  the  Creator  commanded  dry  land 
to  appear,  and  caused  the  Earth  to  bring  forth  the 
grass  and  the  herb,  the  tree  and  the  flower,  and 
made  each  to  yield  fruit  after  its  kind ;  the  waters 
to  bring  forth  moving  creatures  and  the  earth  living 
creatures  after  its  kind,  and  that  to  each  was  then 
given  the  herb  and  the  fruit  for  life  and  nourish- 
ment. After  all  this  was  provided  for  and  the  earth 
made  ready  for  man,  he  was  created.  All  this  cre- 
ation in  such  orderly  manner  must  certainly  have 
been  brought  about  by  the  mighty  force  of  some 
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supreme  power,  and  when  created  must  have  im- 
mediately become  subject  to  certain  rules  for  its 
continued  and  orderly  existence. 

The  rules  of  action  noted  thus  far  may  be  term- 
ed, what  we  are  accustomed  to  call  ''Natural  Laws", 
or  the  "Laws  of  Nature,"  and  the  "Divine  Law."  The 
first  has  been  defined  to  be  rules  imposed  by  God 
discoverable  by  reason  alone,  and  the  latter  to  be  a 
part  of  the  law  of  nature  directly  expounded  by  God. 
Included  under  the  first  term  are  the  laws  of  gravi- 
tation; laws  governing  the  seasons;  laws  of  inani- 
mate matter,  and  of  natural  nutrition. 

The  foregoing  being  rules  of  action  dictated  by 
some  superior  being,  come  clearly  and  fairly  with- 
in the  Blackstone  definition  of  what  law  is,  yet  the 
application  of  the  term  "Law"  to  so-called  natu- 
ral laws  has  been  quite  severely  criticized  by  John 
Austin,  another  eminent  English  writer  on  the  sub- 
ject, as  well  as  by  many  other  law  writers.  Austin 
holds  such  rules  to  be,  and  it  seems  very  properly 
so,  not  commands,  but  mere  uniformities  which  re- 
semble commands  only  in  so  far  as  they  may  be  sup- 
posed to  have  been  ordered  by  some  intelligent  be- 
ing, but,  being  addressed  to  no  reasonable  being 
who  may  or  may  not  will  obedience  to  them,  are 
not  properly  laws.  He  defines  "Law",  properly  so 
called,  to  be  "commands  addressed  by  a  human  su- 
perior to  a  human  inferior."  This  definition  is 
sound,  and  it  seems  to  me  comes  nearer  to  being 
applicable  to  the  subjects  we  are  to  consider,  and 
generally  to  define  the  subject  of  "Law"  as  we  are 
apt  to  speak  of  it  and  understand  it. 

To  know  then  the  origin  of  what  may  be  prop- 
erly termed  "Law,"  under  the  Austin  definition,  we 
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must  pursue  our  study  of  the  subject  along  this 
line  still  further. 

Continuing  our  reading  in  the  ''first  book  of  law/' 
we  are  informed  that  having  created  everything  but 
humanity,  God  then  created  man,  male  and  female, 
and  said  unto  them,  ''Be  fruitful  and  multiply  and 
replenish  the  earth  and  subdue  it,''  and  that  he  then 
commanded  the  man  further,  saying:  "Of  every 
tree  of  the  garden  thou  mayest  freely  eat,  but  of  the 
tree  of  knowledge  of  good  and  evil  thou  shalt  not 
eat  of  it."  The  first  command  appears  to  have  been 
directed  to  the  male  and  female  alike,  and  the  second 
particularly  to  the  man.  These  conunands,  or  such 
commands  as  the  Creator  did  direct  to  the  'first 
members  of  the  human  family,  were  commands  from 
a  superior  being  to  an  inferior  human  being  pre- 
scribing what  should  and  could  be  done  and  what 
should  not  be  done,  and  were  such  as  the  inferior 
could  will  to  obey  or  disobey.  Such  commands  there- 
fore come  clearly  within  the  definition  laid  down  by 
Austin,  and  we  may  say  constituted  the  beginning 
of  the  law  that  was  to  rule  and  has  since  ruled  and 
governed  the  human  race.  like  the  laws  of  the  pres^ 
ent  day,  for  a  disobedience  thereof  followed  a  pun- 
ishment, so  to  and  from  the  first  commands  of  the 
Creator,  I  think,  we  may  trace  all  the  laws  that 
have  since  affected  the  human  family  and  which  it 
must  today  recognize  and  obey. 

Obedience  to  one  of  the  first  commands,  to  "mul- 
tiply and  replenish  the  earth,"  resulted:  First  the 
family ;  then  the  clan  or  gans,  being  practically  the 
larger  family  relatives  held  together  by  a  common 
feeling  of  kinship ;  then  the  brotherhood  or  phratery, 
being  a  union  of  the  clans  for  better  protection  in 
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times  of  danger;  then  the  larger  body  called  the 
tribe,  and  next  the  dty;  and  eventuidly  the  still 
larger  political  body  known  as  the  empire,  the  sov- 
ereign, the  nation,  and  the  state  or  commonwealth, 
each  more  or  less,  in  time,  independent  of  the  other, 
yet  necessarily  liable  in  various  ways  to  mutual  in- 
tercourse. 

If  we  should  study  the  history  of  the  origin  and 
growth  of  the  human  race  we  would  find  that  its 
progress  has  been  from  a  primitive  condition,  when 
few,  if  any,  laws,  other  than  natural  laws,  so  called, 
were  actually  recognized  or  needed,  to  that  of  the 
civilized  state  which  depends  for  its  existence  upon 
the  observance  of  certain  rules  of  action  and  con- 
duct. We  would  find  further  that  as  the  human 
race  advanced  from  savagery  to  barbarism  and 
eventually  to  civilization,  so  gradually  it  advanced 
in  government  and  laws  as  well  as  in  all  other  mat^ 
ters  which  belong  to  a  high  state  of  civilized  life. 
Man  therefore,  with  such  advancement,  gradually 
became  in  need  of  laws  other  than  those  of  nature 
and  of  God,  and  through  this  necessity  arose  laws 
governing  ttie  personal,  the  social  and  the  business 
intercourse  between  the  individuals;  laws  govern- 
ing the  family;  and  laws  governing  the  clan,  the 
brotherhood,  the  tribe,  the  city,  the  state  and  the 
nation,  and  their  intercourse  one  with  the  other. 

Ancient  law  as  it  applied  to  the  civilized  human 
race  in  matters  of  individual  intercourse,  and  in 
matters  of  business  and  dealings  of  the  individuals 
with  one  another,  and  to  their  orderly  government, 
had  its  origin  among  either  the  Egyptians  or  the 
Babylonians,  reaching  finally  its  highest  state  of 
perfection,  resulting  in  an  enduring  system,  among 
the  Romans. 
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So  for  as  recent  research  shows,  to  the  Babylon- 
ians, however,  must  be  given  the  credit  for  having 
the  first  more  or  less  complete  system  of  law.  In 
1902,  at  Susa,  near  the  Persian  gulf,  was  discovered 
a  pillar  of  stone  having  inscribed  thereon  a  Code  of 
Laws.  This  code  appears  to  have  been  framed  about 
2270  B.  C,  in  the  days  of  the  ''Old  Babylonian  Em- 
pire," under  the  i-ule  of  Hammurabi,  and  therefore 
called  by  us  the  ''Code  Hammurabi,"  and  until  very 
recently,  when  a  still  older  code  was  discovered  con- 
taining certain  laws  regarded  by  students  of  ancient 
law  to  be  the  oldest  code  of  laws  in  the  world,  and 
yet  regarded  as  the  most  complete  of  the  ancient 
codes.  This  code  represents  the  law,  without 
doubt,  of  the  most  advanced  of  ancient  civilizations 
prior  to  that  of  Rome  under  the  emperors. 

A  study  of  the  science  of  ancient  comparative 
legal  history  shows  Babylon  and  Egypt  to  have  been 
the  two  great  peoples  of  the  pre-Christian  era  in 
the  fertility  of  their  legal  ideas,  with  Babylon  far 
in  advance  of  Egypt  at  the  time  of  Hammurabi  in 
the  development  of  conunercial  law. 

It  will  be  interesting  in  passing  to  note  a  few  of 
the  provisions  of  this  early  written  code  of  laws, 
not  alone  for  the  fact  that  it  discloses  in  many  re- 
spects a  very  primitive  system,  but  because  it  also 
shows  the  existence  of  a  semi-advanced  condition. 
It  preserved  the  primitive  retalliatory  penalty  of 
"an  eye  for  an  eye,  a  tooth  for  a  tooth,"  and  a  lia- 
bility for  accidental  damages.  In  two  or  three  in- 
stances the  family  or  children  inherited  liability  for 
the  parent's  offense.  In  its  more  advanced  pro- 
visions it  discloses  the  disappearance  of  personal 
revenge  and  the  family  feud  and  provided  for  ad- 
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ministration  of  all  justice  by  the  state.  It  provided, 
as  in  modem  law,  fixed  sums  payable  as  damages 
for  many  wrongs.  The  debtor's  liability  was  per- 
sonal, his  property  not  being  separately  liable.  It 
contained  rules  for  agency  and  partnership,  and  re- 
quired all  contracts  to  be  in  writing.  As  it  affected 
tiie  family,  marriage  was  a  developed  tjrpe  of  mar- 
riage by  purchase  with  dowry  from  the  wife's 
father.  Provision  was  also  made  for  divorce.  Mar- 
riage was  not  limited,  as  at  one  time,  to  women 
within  or  without  the  clan.  There  was  not  primo- 
geniture, a  double  share  only  going  to  the  eldest 
son,  but  daughters  did  not  inherit  property  if  there 
were  sons.  It  also  provided  penalties  and  punish- 
ment for  theft,  housebreaking,  assault  and  many 
other  crimes. 

The  many  other  codes  and  ancient  laws  of  which 
we  have  any  record  are,  the  Hindu  code  of  Manu, 
and  the  early  Chinese  code  dating  at  about  1000 
B.  C. ;  the  codes  of  Solon,  Draco  and  Lycurgus  at  or 
about  800  or  900  B.  C. ;  the  Hebrew  legislation  com- 
mencing at  about  700  B.  C,  and  the  Twelve  Tables 
of  Roman  law  dating  about  300  B.  C.  The  laws  as 
disclosed  in  these  codes  were  in  a  primitive  stage, 
the  Twelve  Tables  disclosing,  however,  material  pro- 
gress, yet  containing  much  that  was  still  primitive. 

The  Twelve  Tables  were  compiled  and  brought 
out  in  the  three  hundred  and  second  year  of  the  foun- 
dation of  the  city  of  Rome,  which  at  that  time  was 
a  large  and  populous  state  with  a  government,  in 
many  respects  highly  organized,  and  they  repre- 
sented, in  matters  of  law,  the  most  extensive  em- 
ployment of  writing  then  known. 

ilie  people  of  Rome  at  this  date  were  divided 
into  two  principal  classes: — ^the  Patricians,  repre- 
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senting  the  higher  and  more  prosperous,  and  the 
Plebians,  representing  the  lower  class.  The  ad- 
ministration of  the  laws  was  lodged  in  a  ruler.  As 
society  advanced  and  wealth  grew  and  accumulated 
among  the  Patricians,  the  powers  of  the  govern- 
ment and  the  interpretation  and  enforcement  of 
the  laws  were  wielded  more  or  less  in  the  favor 
and  interests  of  that  class.  Discontent  began  to 
manifest  itself  about  this  time  among  the  Plebians, 
and  among  other  things  they  complained  of  the  fact 
that  the  laws  by  which  they  were  governed  were 
unwritten  and  accordingly  unknown  to  them,  and 
of  the  further  fact  that  they  were  being  interpreted 
in  the  interests  of  the  wealthier  dass.  This  dissat- 
isf action  resulted,  eventually,  in  the  overthrow  of 
the  royal  government  and  the  organization  and  es- 
tablishment, in  its  place,  of  a  government  some- 
what republican  in  form  with  chief  magistrates 
known  as  consuls.  After  a  time  the  consuls  were 
displaced  by  a  chief  magistrate  called  a  Dictator, 
but  by  this  time  the  Plebians  had  become  so  numei^ 
ous  and  powerful  and  their  rebelions  so  frequent, 
through  their  demand  for  a  reorganization  of  the 
political  government  and  the  framing  and  making 
public  the  laws,  that  the  Dictator's  authority  was 
transferred  to  a  body  of  Patricians  called  Decem- 
virs, which  promised  to  and  did  undertake  the  car- 
rying out  of  the  reforms  demanded. 

After  a  labor  of  two  years  by  the  Decemvirs 
there  was  given  to  the  people  of  Rome  the  Twelve 
Tables  of  written  law.  The  law  contained  in  these 
tables  was  not  in  many  instances  new,  but  was  very 
largely  a  statement  of  the  law  already  existing,  the 
only  changes  really  made  were  those  respecting  the 
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puUic  law.  These  tables  constituted  the  code  and 
remained  the  formal  basis  of  Roman  law  until  su- 
perseded by  Justinian's  lesfislatioh  at  the  close  of 
the  ancient  period, — about  one  thousand  years  after 
the  Decemviral  legislation. 

The  Justinian  code  which  followed  was  compiled 
in  the  Eastern  Roman  Empire,  and  the  form  which 
the  law  assumed  thereunder,  so  far  as  Roman  law 
has  in  any  way  influenced  our  modem  law,  is  that 
which  has  mainly  affected  the  law  of  our  time.  The 
influence  of  the  Justinian  law  spread  to  a  certain 
extent  to  Italy  and  southern  France,  and  about  the 
close  of  the  tiiirteenth  century  to  Germany  and  to 
northern  France,  where  an  unwritten  body  of  Ger- 
manic usages  only  then  existed,  the  Corpus  Juris 
being  received  and  applied  as  auxiliary  law  to  sup- 
ply deficiencies  in  sudi  rules  as  existed.  In  Spain 
it  was  also  received  later  in  the  same  way  and  to 
the  same  extent. 

Coming  next  to  England,  our  immediate  ancestor 
in  law  as  well  as  language,  we  find  an  entirely  new 
form  of  law,  owing  little  or  nothings  in  the  main, 
directly  to  ancient  laws  of  the  continent  and  noth- 
ing to  the  Justinian  code.  The  fundamental  law  of 
England  is  the  so  called  "common  law,''  being  in  the 
main  an  unwritten  law  common  to  all  parts  of  the 
kingdom  in  distinction  from  local  usages  which  in 
earlier  times  were  numerous  and  peculiar  to  one  or 
another  district  or  section  of  the  country.  This  law 
was  for  the  most  part  made  up  from  established 
customs  existing,  viz:  a  body  of  traditional  usages, 
sone  of  them  handed  down  '  from  Anglo-Saxon 
times,  and  some  introduced  by  the  Normans,  but 
most  of  them  evolved  ♦  spontaneously,  as  it  were. 
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from  necessity  and  without  legislative  enactment 
or  interference,  becoming  after  a  time  from  usage, 
sanctioned  and  made  the  law  in  the  practice  of  the 
courts. 

While  the  common  law  of  England  refuses  to  rec- 
ognize any  connection  with  the  civil  law  of  Rome, 
nevertheless  we  find  through  the  practice  of  the 
Ecclesiastical  courts  in  England  and  the  English 
chancery  courts, — the  earlier  chancellors  having 
been  ecclesiastics  and  consequently  quite  familiar 
with  and  in  sympathy  with  canon  law — and  also 
through  the  necessities  later  arising,  that  the  com- 
mon law  of  England  did  become,  in  many  respects, 
influenced  by  the  Roman  law. 

The  earlier  English  law  was  somewhat  limited  in 
its  scope.  As  it  related  to  private  property  and 
rights  it  was  almost  exclusively  a  law  of  real  estate, 
having  been  founded  on  the  feudal  law,  a  system 
that  rested  on  land,  while  other  species  of  property 
received  scarcely  any  attention.  Hence  as  personal 
property  rose  into  greater  relative  importioice  and 
value,  as  trade  became  more  developed  and  business 
relations  more  extensive  and  complicated,  the  law 
was  naturally  found  to  be  wanting  in  many  respects 
and  cases  were  continually  arising  for  which  the 
English  law  had  no  rule  or  principle  to  apply.  Some 
other  rules  were  therefore  needed  and  in  the  civil 
law  the  courts  of  England  found  a  set  of  principles 
to  fit  the  new  conditions,  and  accordingly  from 
time  to  time  as  necessities  arose  adopted  such  es- 
tablished and  tried  rules  and  principles  in  their  de- 
cisions, and  in  this  way  incorporated  them  into 
English  law. 

Through  the  influence  of  the  ecdestical  courts 
also  much  of  the  English  law  that  applies  to  mar- 
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riage,  to  wills  and  testaments,  and  to  descent  of 
property  and  administration  of  estates  of  deceased 
persons,  came  from  the  canon  law. 

Thus  it  will  be  seen  that  a  dear  understanding 
or  knowledge  of  our  modem  law  cannot  be  had 
without  an  examination,  to  a  certain  extent,  of  the 
ancient  Roman  law. 

The  fundamental  law  of  every  country  has  been 
the  customs  and  usages  of  the  people  in  the  first 
instance,  becoming  the  basis  for  later  written  law. 

Our  common  or  unwritten  law  is  composed  in 
part  of  the  oonmion  law  of  England  as  it  existed  at 
the  time  of  the  declaration  of  independence,  and  in 
part  of  the  usages  and  customs  arising  among  our 
people.  In  studjring  the  law  of  our  country  and 
time  we  recognize  also  as  being  a  part  thereof  many 
of  the  rules,  customs,  usages  and  laws  found  to 
have  existed  in  the  ancient,  the  early  Roman,  and 
the  Justinian  periods,  so  that  much  of  what  is  our 
law  today  may  be  traced,  not  to  the  English  com- 
mon law  alone,  but  through  and  beyond  the  period 
that  preceded  it. 

The  English  common  law  was  adopted  by  the 
original  thirteen  colonies,  so  far  as  it  suited  their 
conditions  and  that  of  their  people,  and  therefore, 
while  in  the  main  it  was  similar,  it  did  in  many 
respects  differ  in  the  differient  states,  so  that  no 
uniform  national  customary  law  ever  prevailed  in 
this  country.  While  the  old  common  law  is  the 
basis  of  all  state  laws  in  the  United  States,  each 
state  has  modified  it  as  it  saw  fit  and  has  since  made 
its  own  laws  through  its  own  lawmaking  bodies  and 
consequently  we  have  no  uniform  national  written 
law  in  the  United  States. 
4 
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In  passing  to  the  subject  of  our  modern  Iaw« 
^iaw"  may  be  and  has  been  defined,  in  its  technical 
and  in  the  strict  political  sense  of  the  tenn,  to  be 
a  "command  proceeding  from  the  supreme  political 
authority  of  a  State  and  addressed  to  the  persons 
who  are  the  subjects  of  that  authority/' 

In  this  sense  law  is  of  two  kinds:  Intematioiial 
and  Municipal.  The  first  is  that  rule  of  civil  con- 
duct which  is  prescribed  by  common  consent  of  civ- 
ilized nations  and  regulates  their  intercourse  one 
with  the  other.  The  other  is  that  rule  of  civil  con- 
duct which  is  prescribed  by  the  supreme  power  in 
a  State  and  governs  the  intercourse  of  the  State 
with  its  subjects  and  of  the  subjects  with  each 
other.  In  the  United  States  this  kind  of  law  is 
termed  "American  Municipal  Law.'' 

American  municipal  law  is  also  divided,  as  to  its 
object,  in  what  is  known  as  "Federal  law,"  and 
"State  law."  The  first  is  that  rule  prescribed  by 
the  supreme  power  of  the  United  States  and  gov- 
erns in  matters  of  a  national  character  the  inter- 
course  of  the  federal  government  with  its  subjects 
and  of  its  subjects  with  each  other,  and  also  with 
the  citizens  of  foreign  states.  The  latter  is  that 
rule  prescribed  by  the  Supreme  power  in  the  State 
and  governs  in  all  matters  not  of  a  national  charac- 
ter, the  intercourse  of  the  State  with  its  own  sub- 
jects and  of  such  subjects  with  one  another. 

As  to  its  origin,  American  Municipal  law  is  of 
two  kinds:  Unwritten  and  written,  the  unwritten 
being  termed  the  "common  law/'  In  all  of  the 
states  of  the  union,  «xctpt  that  of  Louisiana,  where 
the  Roman  or  civil  law  is  the  source  of  the  unwrit- 
ten law,  the  courts  have  assumed  the  written  and 
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unwritten  law  of  England  as  it  existed  at  the  time 
of  the  Revolution  to  be  the  common  law  of  such 
states,  so  far  as  it  is  found  suited  to  the  situation 
of  the  people  of  the  state.  As  conditions  change 
and  new  situations  arise  with  the  advance  of  civili- 
sation and  the  consequent  advancement  and  pro- 
gress of  society  and  business,  new  rules  and  new 
customs  are  demanded  and  accordingly  recognized 
and  established,  and  customs  hitherto  unrecognized 
are  thus  from  time  to  time  being  judicially  recog- 
nized to  be  the  law.  Therefore  unwritten  law  may 
be  said  to  be  constantly  developing. 

The  written  lnw  of  the  United  States  is  the 
Federal  Constitution^  Acts  of  Congress  and  the 
Treaties.  That  of  the  several  States  is  the  Consti- 
tution and  the  Statutes. 

The  constitution  is  the  beginning  or  foundation 
of  all  written  law  in  this  country.  The  statute  is 
a  rule  of  dvil  conduct  established  and  promulgated 
by  the  lawmaking  body  according  to  the  forms  pre- 
scribed by  the  Constitution. 

Statutes,  as  to  the  objects  to  which  they  relate, 
are  public  and  private.  Public  when  they  concerh 
the  government  or  public  interest — that  is,  the 
whole  of  any  dass  of  persons.  All  other  statutes 
are  termed  private  statutes. 

Before  leaving  the  subject  of  the  nature  and  his- 
tory of  law,  we  must  consider  for  a  moment  certain 
other  rules  which  are  so  closely  allied  to  and  found 
to  be  quite  essential  in  the  operation  and  applica- 
tion of  the  rules  known  as  ''Law"  as  to  be  really  a 
part  thereof.  Such  rules  are  those  recognized  and 
applied  by  certain  courts  in  the  enforcement  of 
xi^ts  and  restriction  of  wrongs  and  are  known  as 
and  termed  ''Equity.*' 
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Equity  has  been  defined  as  "Equality"  of  right ; 
exact  justice  between  contesting  parties;  fairness 
in  determining  conflicting  claims.  Generally  it  may 
be  termed  "Justice/'  The  law  is  generally  broad, 
or  universal,  in  its  application,  and  naturally  inflexi- 
ble and  consequently,  in  the  execution  and  enforce- 
ment thereof,  it  is  often  necessarily,  to  some  ex- 
tent, rude  and  often  harsh  and  unsatisfactory.  The 
purpose,  therefore,  of  equity  is  to  enable  a  judge, 
in  any  case  in  which  the  generality  of  the  rule 
seems  to  press  severely  upon  a  particular  person,  to 
introduce,  at  his  discretion,  such  modifications  of 
the  rule  as  may  carry  out  the  presumed  general  de- 
sign of  the  lawmaker  with  the  smallest  amount  of 
deflection  from  the  rigid  language  in  which  the  law 
is  clothed.  A  method  of  supplementing  the  preva- 
lent legal  system  by  a  subsidiary  system  of  less 
rigidity  is  almost  universal  in  aU  advanced  coun- 
tries in  the  interest  of  practical  justice.  To  sum 
it  up, — ^"the  general  purpose  of  equity  is  to  moderate 
the  rigor  of  the  law,  supply  its  deficiencies,  and  to 
bring  it  into  harmony  witii  conscience  and  moral 
justice.'' 

It  is  only  natural,  therefore,  that  equity,  to  a 
larger  extent  than  law,  has  given  to  women  much 
in  the  way  of  privileges  and  rights,  and  it  is  to  the 
rules  of  equity  rather  than  to  the  general  rules  of 
law  that  she  is  indebted  for  many  of  the  civil 
rights  and  privileges  now  accorded  her. 

In  the  application  of  the  law  it  holds  each  indi- 
vidual bound  to  certain  duties  toward  his  or  her 
fellow  creatures  because  of  the  benefits  enjoyed 
from  the  common  union.  Law,  therefore,  as  it  re- 
lates to  the  individual  as  a  member  of  the  family 
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or  as  a  citizen  of  the  city  and  state,  requires  of  him 
that  he  contribute  toward  the  maintenance  and  the 
peace  of  society.  It  prescribes  his  rights  and  de- 
fines his  duties  as  a  member  thereof.  As  it  relates 
to  the  family  it  prescribes  the  rights  of  the  mem- 
bers thereof  and  their  duties  toward  one  another. 
As  it  relates  to  the  individual  it  points  out  his  duty 
to  his  neighbor  and  to  himself.  In  each  case  for 
any  disobedience  of  duty  or  a  transgression  of  a 
right  it  prescribes  some  penalty. 

In  each  case  above  enumerated  the  law  applies 
with  equal  force  and  effect  to  the  female  as  to  the 
male,  the  only  difference  being,  possibly,  in  certain 
modifications  of  duties,  responsibilities  and  penal- 
ties. 

In  effect,  every  law  is  divided  into  the  following 
parts: — ^The  Declaratory,  whereby  the  rights  to  be 
observed  and  the  wrongs  shunned  are  defined;  the 
Directory,  whereby  the  individual  is  instructed  and 
enjoined  to  observe  such  rights  and  to  refrain  from 
the  commission  of  those  wrongs ;  the  Remedial, 
whereby  the  method  is  prescribed  to  recover  a 
private  right  and  redress  a  private  wrong;  and  the 
Vindictory,  whereby  is  prescribed  what  penalty 
shall  be  incurred  for  a  transgression  of  or  a  neglect 
of  a  duty,  or  a  commission  of  any  wrong. 

In  its  practical  modem  application,  therefore, 
''law''  may  be  further  defined  to  be  simply  a  rule  of 
dvil  conduct,  commanding  what  is  right  and  pro- 
hiUtipg  what  is  wrong. 

-'^in^ts  are  divided  into  two  parts: — One  called 
Jura  personarum,  being  those  rights  which  concern 
the  persons  of  individuals ;  and  the  other  part  called 
Jura  venim,  being  such  rights  as  the  individual  may 
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acquire  over  external  objects,  or  things  not  con- 
nected with  the  person.  In  other  words,  rights  are 
known  as  personal  rights  and  property  rights. 

Wrongs  are  also  divided  into  what  is  called  dvfl 
injuries  and  public  wrongs.  The  first  concerning 
individuals,  such  as  an  infringement,  merely,  of 
some  paiticular  personal  or  property  right,  or  the 
rights  of  an  individual;  and  the  latter  affecting  the 
whole  community,  such  as  a  breach  of  general  and 
public  rights.  The  latter  are  also  called  crimes  and 
misdemeanors. 

Under  the  law  persons  are  also  divided  into 
classes,  viz: — ^Natural  persons,  which  include  such 
as  are  created  by  God;  and  artificial  persons,  being 
such  as  are  created  by  laws  of  man  for  the  purpose 
of  society  and  government,  and  are  called  corpora- 
tions and  body  politics. 

v-  Rights  of  persons  are  termed  abscdute,  being 
such  as  pertain  and  belong  to  particular  individuals 
or  persons ;  and  relative,  such  as  are  incident  to  per- 
sons or  individuals  as  members  of  the  family  and  of 
society,  and  in  their  relations  to  one  another. 

The  subject  of  the  rights  of  natural  persons,  both 
absolute  and  relative,  will  be  found  treated  under 
the  proper  heads  and  subdivisions  in  the  chapters 
that  follow. 


CHAPTER  n 

THE  INDIVIDUAL 

THE  individual,  in  law  as  well  as  in  the  general 
acceptance  of  the  term,  contemplates  a  sin- 
gle or  distinct  person,  considered  apart  from 
a  number  of  persons  jointly  associated  or  involved. 
The  term  '^rson**  includes  every  human  being. 

r  A  human  being  from  birth  until  he  or  she  reaches 

what  is  termed  in  law  his  or  her  majority,  is  called 
an  infant.  Majority  is  reached  when  the  person 
arrives  at  the  age  of  twenty-one  years,  known  also 
as  'full  age,''  and  such  age  is  attained  the  day  pre- 
ceding the  twenty-first  anniversary  of  birth.  It  is 
the  period  of  life  at  which  a  person  may  do  an  act 

^         which  before  that  time  he  or  she  could  not  do. 

Distinguished  from  full  age,  there  is  in  law  also 
what  is  known  as  the  age  of  "consent,''  and  the 
age  of  ''discretion.''  The  age  of  consent  being 
when  the  infant  has  arrived  at  the  age  when  he 
or  she  is  able  to  exercise  an  act  of  reason,  accom- 

'  panied  with  deliberation — ^a  physical  power  to  act, 
a  moral  power  of  acting,  and  a  serious,  determined 
and  free  use  of  those  powers.  The  age  of  discretion 
is  the  age  when  the  infant  has  capacity,  or  suffi- 
cient understanding,  to  discern  what  is  right  or 
lawful,  viz:  To  distinguish  between  right  and 
wrong  so  as  to  be  answerable  for  his  or  her  ac- 
tions. While  the  law  has  fixed  no  arbitrary  period 
when  the  immunity  of  childhood  ceases,  the  age  of 


82  THE  INDIVroUAL 

discretion,  however,  is  presumed  to  be  enjoyed  at 
the  age  of  fourteen  years.  Under  the  age  of  discre- 
tion an  infant  is  not  punishable  criminally,  ordi- 
narily, but  if  found  to  understand  the  nature  of  an 
oath,  may  give  evidence  in  a  court  of  law  or  equity. 

At  common  law  a  female  may  at  seven  years  of 
age  be  betrothed  or  given  in  marriage;  at  nine  is 
entitled  to  dower;  at  twelve  is  of  years  of  maturity 
and  may  consent  to  marriage,  and  if  proved,  at  this 
age,  to  have  sufficient  discretion,  may  bequeath  her 
personal  property  by  will;  at  fourteen  is  of  years 
of  legal  discretion  and  may  choose  a  guardian;  at 
seventeen  be  an  executrix;  and  at  twenty-one  may 
dispose  of  herself  and  her  lands,  and  do  everything 
that  a  person  of  full  age  may  do  under  the  law, 
unless  restricted  in  some  respects  by  marriage. 

Under  seven  years  of  age  a  female  is  conclusively 
deemed  incapable  of  committing  crime;  between 
that  age  and  fourteen  years  prima  facie  so;  and 
above  that  age  is  prima  facie  capable  of  crime. 

The  common  law  rule  as  to  males  is  the  same  as 
stated  above,  except  that  a  male  at  twelve  may  take 
the  oath  of  allegiance;  at  fourteen  may  marry,  and 
if  his  discretion  be  proved  may  make  a  will  of  per- 
sonal property;  and  at  twenty-one,  like  a  female, 
may  alien  his  property,  and  may  also  mak^  all  con- 
tracts, if  otherwise  competent. 

At  common  law  a  marriage,  either  party  to  which 
was  under  the  age  of  consent,  may  be  avoided  by 
either  party  on  arriving  at  such  age,  or  may  be 
ratified  on  arriving  at  that  age  by  consent  thereto 
expressed,  or  by  consent  implied  from  continued  co- 
habitation and  intercourse,  or  by  any  slight  circum« 
stance  showing  intent  to  continue  such  relationship. 
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Consent  of  parents  to  marriage  by  minors  who  have 
reached  the  age  of  consent  is  not  necessary  under 
the  common  law.  This  latter  rale  has  been  changed 
somewhat  in  many  of  the  States,  and  in  some  of  the 
States  marriage  by  persons  under  certain  ages  are 
expressly  forbidden,  and  penalties  are  fixed  for  cele- 
brating or  contracting  same. 

Persons,  as  to  sex,  are  known  as  ^'males'*  and 
'Yemales."  Any  adult  human  being  of  the  female  seX 
is  called  a  'Voman/'  The  law  as  it  relates  to  the 
rights,  duties,  privileges  and  obligations  of  women, 
divides  the  sex  into  two  classes,  viz:  ^Teme  sole'' 
and  'Yeme  covert."  The  term  feme  sole  is  applied 
to  a  woman  who  has  never  been  married,  or,  if  mar- 
ried has  been  judicially  separated  from  her  hus- 
band, or  has  had  the  marriage  dissolved  by  divorce, 
or  by  the  death  of  her  husband.  A  woman  who 
has  been  married  and  whose  husband  has  since  died 
is  also  termed  a  'Vidow."  A  married  woman  who, 
in  matters  of  property  is  independent  of  her  hus- 
band, is  said  to  be  feme  sole  as  to  such  property. 

The  term  feme  covert  is  applied  to  a  married 
woman.  Under  the  common  law,  by  marriage,  hus- 
band and  wife  were  considered  one  person.  The 
wife  did  everything  under  the  husband's  protection 
and  ''cover,''  and  therefore,  in  law  French,  was 
called  a  feme  covert,  while  her  condition  was  called 
"coverture." 

Under  ancient  laws,  beyond  certain  inherent 
rights,  women  enjoyed  few  independent  rights  or 
privileges.  Her  position,  even  as  a  feme  sole,  was 
one  of  servitude  and  dependence.  In  India,  for  illus- 
tration, subjection  was  a  cardinal  principal.  Under 
Hindu  law  she  had  only  a  limited  right  of  inherit- 
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ance  and  was  disqualified  as  a  witness.  Under  the 
Mosaic  law  the  vow  of  a  woman  might  be  disal- 
lowed by  her  father  or  husband,  and  daughters 
could  only  inherit  in  the  absence  of  sons.  Women 
could  only  marry  in  their  tribe,  and  the  right  of 
divorce  was  given  to  the  husband  only;  and  the 
guilt  or  innocence  of  the  wife  accused  of  adultery 
might  be  tried  by  what  was  known  as  the  ordeal 
of  the  bitter  water. 

Under  the  early  Roman  law  a  woman  was  com- 
pletely dependent.  If  unmarried  she  was,  unless 
a  vestal  virgin — ^that  is,  one  consecrated  to  the  seiv 
vice  of  watching  the  sacred  fire  kept  perpetually 
burning  upon  the  sacred  altar — ^under  the  perpetual 
tutelage  of  her  father  during  his  lifetime,  and  then 
after  his  death  under  that  of  the  male  relatives 
on  the  father's  side,  by  blood  or  adoption,  who 
would  have  been  under  the  power  of  the  common 
ancestor  had  he  lived.  A  woman  could  not  exercise 
any  civil  or  public  office.  If  married  she  and  her 
property  passed  into  the  power  and  possession  of 
the  husband;  she  was  the  purchased  property  of 
her  husband,  and  like  a  slave,  acquired  only  for  his 
benefit.  In  succession  to  immovable  property  from 
an  intestate  owner,  however,  the  Roman  law  did 
not  recognize  any  privileges  of  a  male  over  a  fe- 
male, and  in  th^  respect  a  female  had  greater 
rights  under  the  Roman  than  she  had  under  the 
English  law. 

Many  of  the  legal  disabilities  and  indignities  re- 
cited above  have  since  been  mitigated  or  changed, 
and  later  Roman  law  has  tended  toward  greater  in- 
dependence for  women. 

Canon  law,  being  a  body  of  ecclesiastical  laws 
relative  to  matters  over  which  the  church  of  Rome 
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had,  or  claimed  to  have  had,  juriadietion,  looked 
with  disfavor  on  female  independence.  Under  this 
law  the  '"decretam"'  specifically  inculcated  subjec- 
tion of  the  wife  to  the  husband,  and  obedience  to 
his  will  in  all  things.  The  chief  difference  between 
Canon  law  and  the  Roman  law  were  in  that  relating 
to  marriage^  especially  as  to  the  introduction  of 
publicity  thereof,  and  the  formalities  attending  the 
wedding  ring  and  the  kiss.  A  promise  of  marriage 
under  the  Canon  law  was  considered  so  sacred  that 
it  made  a  subsequent  marriage  with  another  per- 
son wholly  void. 

The  canon  law  in  England  being  founded  on  the 
Roman  law,  the  common  law  through  the  ecclesias- 
tical courts  and  the  courts  of  chancery  in  England, 
was  naturally  in  many  respects  influenced  by  the 
Roman  and  canon  law,  and  accordingly  many  of  the 
disabilities  as  well  as  rights  affecting  women  be- 
came a  part  of  the  English  common  law. 

Many  rights  and  privileges  earlier  denied  the  peo- 
ple of  England  were  in  time  secured  through  the 
Great,  or  Magna  Charta.  By  this  charter  a  woman 
after  the  death  of  her  husband,  without  any  diffi- 
culty, was  given  her  marriage  portion  and  her  in- 
heritance without  being  obliged  to  give  anything  in 
return  therefor;  and  she  was  also  under  this  instru- 
ment given  the  right  to  remain  in  the  house  of  her 
husband  for  forty  days  after  his  death,  within 
which  time  she  was  entitled  to  have  her  dowry 
paid  over  to  her.  Under  the  law  in  many  of  the 
States  this  right  of  the  widow  to  remain  in  the  chief 
house  of  her  deceased  husband  forty  days  still  exists 
and  is  termed  her  quarantine.  This  charter  also 
provided  that  no  widow  should  longer  be  forced  to 


36  THE  INDIVroUAL 

marry  if  she  preferred  to  live  without  a  husband. 
Many  of  the  rights  a  widow  enjoys  in  this  country 
today  can  be  traced  back  ix)  the  Magna  Charta. 
This  instrument  provided  further  regarding  women 
that  no  one  was  liable  to  be  taken  or  imprisoned  on 
account  of  the  appeal  of  a  woman  concerning  the 
death  of  another  than  her  husband,  and  that  a 
woman  should  not  be  admitted  as  a  witness  to  prove 
the  status  of  man  on  the  question  of  proving 
whether  he  was  free  or  a  villain. 

Custom,  necessity  and  statutes  have  created  other 
laws  in  England  affecting  woman  particularly.  A 
woman  could  not  appoint  a  testamentary  guardian 
and  could  only  be  a  guardian  of  her  own  children 
to  a  limited  extent.  Her  will  was  revoked  by  mar- 
riage. She  could  not,  and  still  cannot,  inherit  real 
estate  from  an  intestate  except  in  the  absence  of 
a  male  heir. 

She  may  now,  however,  fill  some  of  the  highest 
positions  in  the  state.  She  may  be  a  queen*  a  re- 
gent, or  a  peeress  in  her  own  right,  and  also  hold 
some  other  minor  positions.  If  unmarried  or  a 
widow,  she  can  vote  in  municipal,  school  board, 
local  government,  poor  law  and  other  elections  of 
a  local  character.  She  cannot  as  yet  be  elected  a 
member  of  parliament,  and  has  not  yet  been  granted 
the  equal  right  of  suffrage,  though,  as  this  is  being 
written,  parliament  seems  inclined  to  grant  this 
right,  and  no  doubt  ere  the  present  war  has  ended 
she  will  be  admitted  to  full  citizenship  as  respects 
suffrage. 

Since  the  married  woman's  property  act  of  1882, 
she  can  carry  on  trade  separately  from  her  husband 
and  may  also  be  a  partner  with  him  in  business. 


THE  INDIVroUAL  87 

The  offenses  which  can  be  committed  by  women 
t)nly,  under  the  law  of  England,  are,  concealment 
of  birth ;  of  being  a  prostitute,  and  kindred  offenses. 
She  can  now  be  guilty  of  stealing  from  her  hus- 
band, that  not  being  so  under  earlier  law. 

The  offenses  which  can  be  committed  only 
against  women  are  chiefly  those  against  decency, 
such  as  rape,  procurement  and  similar  crimes. 

There  has  been  a  gradual  change  in  the  law  of 
all  countries  as  it  relates  to  women,  and  this  change 
has  been  almost  uniformly  in  the  direction  of  the 
removal,  one  by  one,  of  former  disabilities  affecting 
both  married  and  unmarried  women,  until  at  the 
r  present  time  in  most  civilized  countries  the  legal 

position  of  women  differs  little  from  that  of  men, 
as  far  as  regards  private  and  property  rights. 

In  the  United  States  unmarried  women  have 
practically  all  the  civil  rights  of  men.  They  may 
engage  in  business  on  their  own  account,  make  con- 
tracts, purchase  and  sell  and  convey  real  estate  and 
^  personal  property,  sue  and  be  sued,  be  trustees, 

executrices,  administrators  and  guardians;  be  wit^ 
nesses,  and  attest  any  and  all  kinds  of  papers. 
Many  of  the  States  have  also  granted  these  same 
rights  and  privileges  to  married  women. 

While  woman  is  a  citizen,  it  was  not  originally 
'  considered  one  of  her  privileges  and  immunities,  as 

such,  to  engage  in  every  profession,  occupation  or 
emplojrment  enjoyed  in  civil  life.  The  exercise  of 
pditical  power  or  the  right  to  hold  public  office  was 
not  conferred  upon  her  nor  did  she  have  a  constitu- 
tional right  to  engage  in  the  practice  of  law  or  enter 
the  other  professions,  but  all  these  rights  and  pow- 
ers are  gradually  being  conferred.     In  nearly  all 


88  THE  INDIVIDUAL 

the  states  she  is  now  admitted  to  practice  law 
equally  with  men,  and  may  also  be  appointed  a 
notary  public,  and  may  hold  certain  public  offices, 
and  may  enter  in  and  ensrage  in  practically  every 
employment  and  occupation. 

The  right  of  suffrage  has  been  held  and  is  held 
to  be  not  a  constitutional  right  belonging  to  any 
person,  either  man  or  woman,  but  is  a  privilege 
conferred  by  law./  In  many  of  the  states  this  privi- 
lege is  being  extended  to  the  female  equally  with 
the  male  citizen,  and  at  this  writing  Ck>ngress  is 
considering  an  amendment  to  the  Ck>nstitution, 
which,  if  adopted  and  ratified  by  a  sufficient  num- 
ber of  the  states,  will  give  the  right  of  voting  to 
all  citizens  in  all  states  regardless  of  sex. 


CHAPTER  m 


THE  CmZEN 


UNDER  the  Roman  government  the  term  ''citi- 
zen" seems  to  have  designated  a  person  who 
had  the  freedom  of  the  dty  and  the  right  to 
exercise  all  political  and  civil  privileges  of  the  gov- 
ernment There  was  also  at  Rome  what  we  in  effect 
have  in  our  country,  viz :  a  partial  citizenship,  which 
included  civil. but  not  political  rights,  and  also  a  com- 
plete citizenship,  representing  both.  In  this  coun- 
try males,  native  bom  or  naturalize,  above  twenty- 
one  years  of  age,  if  not  convicted  of  a  felony,  rep- 
resent a  dass  having  full  citizenship,  and  females 
and  minors  a  dass  having  partial  dtizenship,  except 
that  many  states  have  granted  full  dtizenship  to 
adult  females. 
'  X'dtizen  is  defined  to  be  a  person  who  owes  to  the 
government  allegiance,  service  and  money  by  way 
of  taxation,  and  to  whom  the  government  in  turn 
grants  and  guarantees  liberty  of  person  and  of  con- 
sdeiice;  the  ris^t  to  acquire  and  possess  property; 
the  right  of  marriage ;  of  sodal  relationship ;  of  suit 
and  defense;  and  of  security  in  person,  estate  and 
reputation. 

The  word  ''dtizen''  is  often  used  to  convey  the 
idea  of  membership  in  a  iiati<m,  and  in  that  sense 
woiMii,  if  bom  of  dtizen  parents  within  the  juris- 
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diction  of  the  United  States,  have  always  been  con- 
sidered citizens  of  the  United  States,  even  before 
the  adoption  of  the  foui-teenth  amendment  to  the 
constitution,  which  provides:  ''AH  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside/' 

Sex  has  never  been  made  one  of  the  elements  of 
citizenship  in  the  United  States.  The  fourteenth 
amendment  did  not  effect  the  citizenship  of  women 
any  more  than  it  did  that  of  men.  It  prohibited, 
simply,  the  state  from  abridging  any  of  her  privi- 
le£:es  and  immunities  as  a  citizen  but  did  not  confer 
citizenship  upon  her,  for  that  she  had  before  its 
adoption. 

Citizenship  of  the  wife  follows  that  of  her  hus- 
band without  the  necessity  of  any  application  for 
naturalization  on  her  part,  providing  she  possesses 
the  necessary  residential  qualifications  to  become  a 
citizen.  If  she  be  a  non-resident  alien  the  natural- 
ization of  her  husband  does  not  make  her  a  citizen. 
Therefore,  whenever  a  woman  wh^  is  an  alien  ^d 
might  become  naturalized  marries  a  citizen,  she  be- 
comes by  that  act  a  citizen  also.  If  a  woman  who 
is  a  citizen  marries  an  alien;  however,  that  act  alone 
affects  no  dissolution  of  the  native  allegiance,  but 
the  removal  with  her  husband  to  the  country  of  his 
allegiance  operates  as  a  virtual  dissolution  of  such 
native  allegiance  and  her  future  allegiance  is  to  the 
country  of  her  husband,  but  by  her  marriage  to  an 
alien  she  forfeits  any  right  of  suffrage  she  may 
possess. 

The  impression  often  prevails  in  the  minds  of  peo- 
ple that  ^citizen'*  and  ^legal  voter"  are  synonymous 
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terms,  but  that  is  not  sOy/Minors  and  females,  w^le 
citizens,  as  already  stated,  are  not  voters.  ^xlThe 
right  of  suffrage  was  not  one  of  the  privileges  or 
immunities  of  citizenship  before  the  adoption  of  the 
amendment,  and  the  amendment  did  nothing  but 
furnish  additional  guaranty  for  the  protection  of 
such  rights  and  immunities  as  the  citizen  already 
hady^lNfeither  the  constitution  nor  the  amendment 
maae  all  citizens  voters,  nor  did  it  make  a  voter  of 
any  citizen,  the  right  of  suffrage  never  having  been 
conferred  upon  any  one  by  the  United  States  con- 
stitution. The  United  States  having  no  voters  of 
its  own  creation,  the  right  to  vote,  therefore,  in  the 
States  comes  from  the  States,  but  the  right  of  ex- 
emption from  certain  prohibited  discrimination  in 
respect  thereto  comes  from  the  United  States. 
While  the  first  has  not  been  granted  or  secured  by 
the  constitution  of  the  United  States,  the  last,  it 
will  be  noted,  has. 

There  is  in  our  political  system  a  government  of 
each  of  the  several  States,  and  a  government  ot  the 
United  States,  each  distinct  from  the  other  and 
having  its  own  citizens  who  owe  allegiance  to  it, 
and  whose  rights,  within  its  jurisdiction,  it  must 
protect.  The  same  person  may  be  and  is  at  the 
same  time  a  citizen  of  the  United  States  and  a  citi- 
zen of  a  State,  but  his  or  her  right  of  citizenship 
under  one  of  these  governments  will  be  different 
from  that  under  the  other. 

The  government  of  the  United  States,  called  the 
Federal  government,  although  it  is,  within  the  scope 
x>{  its  powers,  supreme  and  beyond  the  States,  can 
neither  grant  nor  secure  to  its  citizens  rights  or 
privileges  which  are  not  expressly  or  by  implication 
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under  its  jurisdiction.  All  rigrhts  and  privileges 
that  cannot  be  so  granted  or  secured  are  left  to 
the  exclusive  protection  of  the  states. 

It  has  been  held  that  a  State  constitution  which 
confines  the  right  of  voting  to  ''male  citizens  of 
the  United  States/'  is  no  violation  of  the  Federal 
constitution.  The  question  of  suffrage,  therefore, 
is  left  to  the  individual  States  and  only  in  such 
States,  as  the  law  stands  at  this  writing,  where  the 
limitation  to  males  has  been  removed,  has  a  woman 
the  legal  right  to  vote. 

Should  an  amendment  to  the  Federal  constitution 
be  adopted  providing,  'The  rights  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied 
or  abridged  by  the  United  States  or  by  any  State 
on  account  of  sex,'*  as  proposed  by  a  bill  which  has 
just  passed  the  house  of  representatives  and  is  now 
pending  in  the  United  States  senate,  then  and  from 
such  adoption  and  ratification,  no  state  could  deny 
the  right  of  suffrage  to  its  female  citizens  so  long 
as  it  gives  the  right  to  vote  to  any  citizen. 
,  ^Under  the  law,  also,  every  citizen  is  not  permitted 
to  hold  public  office.  In  all  countries  certain  quali- 
fications of  eligibility  for  public  office  are  pre- 
scribed. The  right  to  seek  and  hold  office  in  this 
country  is  not  generally  a  right  guaranteed  by  the 
constitution,  but  rather  is  a  privilege  granted  elec- 
tors or  citizens,  and  may  be  granted  to  all  such 
citizens  or  to  a  part  only.  The  qualifications  gener- 
ally established  for  elective  office  consist  in  most 
part  of  citizenship,  or  the  right  to  vote,  usually  the 
right  to  vote,  and  such  right  may  depend  on  the  at- 
tainment of  certain  age,  certain  residence  within  a 
district,  or  other  qualifications.    In  the  absence  of 
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any  special  statutory  provision  as  to  the  eligibility 
of  women  there  is  no  fixed  and  universal  rule  as  to 
the  holding  of  public  office  in  the  United  States. 

Every  person  must  have  a  fixed  and  permanent 
residence  somewhere,  called  in  law  ''Domidl." 
Domicil  is  the  place  where  a  person  has  his  or  her 
fixed  and  permanent  home  to  which  he  or  she  re- 
turns from  his  or  her  journeys.  At  birth  it  is  the 
domicil  of  origin  and  remains  the  domicil  of  the 
person  until  another  is  acquired.  A  legitimate  child 
bom  during  the  father's  lifetime  has  its  domicil  of 
origin  in  the  country  of  the  father  at  the  time.  An 
illegitimate  child's  domicil  of  origin  is  that  of  the 
mother.  In  the  case  of  a  foundling  the  domicil  is 
in  the  country  where  the  child  was  bom  or  found. 

When  a  person  becomes  of  full  age  he  or  she  can 
change  the  domicil  of  origin  and  the  changed  domi- 
cil is  domicil  of  choice.  The  domicil  which  goes  to 
constitute  such  need  not  be  long  in  point  of  time. 
The  intention  of  permanently  residing  in  a  place 
establishes  that  place  as  the  domicil,  and  it  remains 
the  domicil  until  changed  by  a  removal,  with  like 
intent,  to  another  place. 

While  the  father  of  a  legitimate  minor  child  lives 
the  domicil  of  that  child  changes  with  that  of  the 
father,  and  after  the  death  of  the  f ather^  if  an  un- 
married infant  lives  with  the  mother,  it  changes 
with  that  of  the  mother,  unless  the  mother  re- 
marries, when  the  domicfl  of  the  child  ceases  to  fol- 
low that  of  the  mother. 

A  woman  of  whatever  age  acquires  at  marriage 
the  domicil  of  her  husband  and  it  changes  with  his 
throughout  their  married  life,  and  this  is  so 
although  they  live  separate  and  apart.    A  widow  or 
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a  divorced  woman  retains  the  domidl  of  her  late 
husband  until  she  chancres  it,  which  she  may  at 
any  time  do. 

A  person  may  have  more  than  one  place  of  resi- 
dence, but  can  have  but  one  domicil  at  the  same 
time.  The  question  of  domicil  determines  the  place 
where  a  person  may  vote,  or  whether  he  or  she  has 
the  right  to  vote,  and  also  controls  in  certain  other 
matters,  as  in  the  case  of  taxation  of  personal  prop- 
erty, jurisdiction  of  a  court  in  certain  cases,  and  a 
few  other  instances. 

The  question  of  citizenship,  naturalization,  the 
rights  of  a  woman  to  vote  in  case  of  citizenship  of 
the  husband,  and  other  matters  respecting  rights 
and  duties  of  citizenship,  will  be  treated  more  in 
detail  under  Part  m  hereof. 


1 


CHAPTER  lY 

RIGHTS  OF  THE  INDIVIDUAL 

/^p\HE  primary  object  of  the  law  is  to  protect 
rights,  both  of  persons  and  of  property.  To 
every  person,  whether  male  or  female,  it 
guarantees  certain  natural,  inherent  and  inalienable 
rights.  Such  rights  are  not  created  by  nor  are  they 
dependent  upon  any  provision  of  positive  law,but  are 
rights  which  the  law  is  bound  to  recognize,  pre- 
serve and  vindicate.  Such  rights  are  those  of  per- 
sonal security,  of  personal  liberty  and  of  private 
property.  These  rights  are  termed  in  law  ''absolute 
rights,"'  and  the  woman  as  well  as  the  man,  and  the 
child  as  well  as  the  adult,  may  at  all  times  invoke 
the  aid  of  the  law  to  enforce  and  protect  them. ,.  ^ 

There  are  also  other  rights  applicable  as  well  to 
the  female  as  to  the  male.  They  are  such  rights  as 
belong  to  the  individual  as  a  member  of  society. 
Some  of  these  rights,  like  absolute  rights,  are  natu- 
ral and  inherent,  while  others  depend  for  their  ex- 
istence as  well  as  for  their  protection,  on  certain 
rules  of  law.  These  rights  are  termed  ''relative 
rights,"  and  arise  out  of  the  relationship  of  husband 
and  wife,  parent  and  child,  guardian  and  ward,  and 
master  and  servant. 

Every  human  being,  though  yet  an  unborn  infant, 
has  a  right  to  live,  and  from  the  moment  he  or 
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she  sees  the  li^rht  of  day  has  the  right  to  the  en- 
joyment of  liberty,  limbs,  body,  health  and  reputa- 
tion, without  the  least  interruption  from  a  fellow 
creature.  These  rights  are  guaranteed  by  law  and 
any  invasion  thereof  receives  the  severest  punish- 
ment 

The  Declaration  of  Independence  declares  that  all 
men  are  created  and  are  endowed  by  their  Creator 
with  certain  inalienable  rights,  among  which  are 
life,  liberty  and  pursuit  of  happiness.  Section  1  of 
the  fourteenth  amendment  to  the  Constitution  of 
the  United  States  of  America,  declares  all  persons 
bom  or  naturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside. 
That  no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States;  nor  shall  any  State 
deprive,  nor  deny  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

This  section  of  the  Constitution  makes  no  dis- 
tinction between  male  or  female,  declaring  all  per- 
sons, bom  or  naturalized  within  the  boundaries  of 
the  United  States  to  be  citizens  and  equally  entitled 
to  the  protection  afforded  thereunder;  and  in  the 
application  of  the  law  it  is  not  inconsistent  to  con- 
strue the  Declaration  of  Independence  to  read:  ''All 
persons  are  created  equal,  and  endowed  by  their 
Creator  with  certain  inalienable  rights,  among 
which  are  life,  liberty  and  pursuit  of  happiness. 

It  will  be  noted  that  not  only  is  the  right  to  life 
guaranteed,  but  the  enjojrment  of  limbs»  body, 
health  and  reputation.  The  limbs  are  considered  in 
law  to  be  those  members  of  the  human  body  which 
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are  necesary  and  useful  in  occupation  and  defense, 
and  are  the  hands,  feet,  eyes  and  front  teeth. 
Under  the  common  law  any  mutilation  of  these 
members  was  punishable  by  death,  and  under  our 
modem  law  is  punishable  by  the  infliction  of  severe 
penalties.  A  contract  secured  through  fear  of  in- 
jury to  life  or  limb  is  invalid  and  may  be  avoided 
by  the  contracting  party.  In  the  defense  of  one's 
life  a  person  may  kill  the  assailant,  so  far  does  the 
law  go  to  protect  the  life  of  a  human  being. 

The  body  also  protected  by  law  includes  all  por- 
tions of  the  human  person  except  the  limbs.  While 
the  law  protects  this  portion  of  the  human  frame 
against  injury,  it  does  not  regard  it,  singularly,  so 
sacred  or  important  as  either  life  or  limb,  and  does 
not  permit  one,  merely  in  its  defense,  to  take 
life,  nor  does  it  declare  contracts  entered  into  under 
fear  of  injury  to  the  body  alone  void. 

The  enjojrment  of  health  is  considered  essential 
to  the  perfect  enjoyment  of  life,  and  consists  in 
freedom  from  physical  pain,  discomfort  and  weak- 
ness, and  the  law  also  guards  it  from  injury,  both 
from  actions  and  omissions  of  other  persons.  Under 
this  head  the  law  abates  nuisances,  prevents  the 
carrying  on  of  business  of  such  kind,  in  such  loca- 
tion, or  in  such  manner,  as  to  cause  discomfort  or 
injury  to  health,  and  in  this  connection  regulates 
the  hours  of  emplosrment  and  the  kind  of  employ- 
ment, and  the  circumstances  under  which  it  may 
be  carried  on,  of  men,  women  and  children.  Each 
state  has  enacted  statutes  regarding  health  and  for 
the  regulation  of  business  and  emplojrment. 

Every  person  has  a  legal  right  to  that  favorable 
opinion  which  other  persons  entertain  concerning 
his  or  her  character  and  capabilities,  until  by  his  or 
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her  own  misconduct  he  or  she  has  forfeited  it.  This 
opinion  is  termed  deputation/'  and  any  violation 
of  this  right  is  regarded  and  treated  by  the  law  as 
a  grievous  wrong.  The  law  presumes  the  character 
of  every  person  to  be  good  until  the  contrary  is 
proved,  and  punishes  the  more  serious  unwarranted 
attacks  upon  it  as  criminal  offenses,  and  gives  to 
the  injured  person  for  other  less  serious  attacks, 
compensation  in  a  suit  at  law  against  the  person 
making  the  attack. 

The  enjoyment  of  all  the  rights  above  enum- 
erated, however,  are  subordinate  to  certain  rules  of 
law  made  in  the  interest  of  the  greatest  number  of 
persons.  That  is — ^individual  rights  must  always 
yield  to  public  necessity,  and  whenever  the  preser- 
vation of  political  society  demands  the  surrender  of 
any  of  these  rights,  either  as  a  punishment  for 
crime,  or  as  essential  to  the  public  safety,  the  indi- 
vidual must  suffer  in  order  that  the  State  may  be 
preserved.  Each  individual  must  conform  to  such 
rules  as  will  insure  to  other  individuals  their  proper 
exercise  of  the  same  rights,  since  in  society  the  law 
can  in  no  other  way  secure  and  protect  the  rights 
of  all  than  by  impartially  restricting  them  when- 
ever they  conflict  with  one  another. 

The  right  to  personal  liberty  guaranteed  to  every 
person  under  the  Cionstitution,  is  the  right  to  move 
from  place  to  place  without  interference  or  re- 
straint, except  by  due  process  of  law.  His  or  her 
personal  liberty  is  violated  or  taken  away  when- 
ever, by  any  form  or  show  of  force,  he  or  she  is 
compelled  to  go  or  stay  against  his  or  her  will.  It 
matters  not  whether  the  place  the  person  be  re- 
strained be  his  or  her  own  dwelling,  nor  does  the 
method,  so  long  as  it  is  unlawful;  nor  the  duration 
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of  time  the  restraint  is  applied  make  any  difference, 
it  constituting  and  amounting,  in  any  case,  to  an 
imprisonment,  and  being  a  gross  invasion  of  liberty 
is  liable  to  punishment  by  law.  A  person  is  per- 
mitted to  use  all  necessary  force  against  any  im- 
proper and  unlawful  inteilerence  with  his  or  her 
liberty,  the  law  giving  to  every  person  the  right  to 
free  himself  or  herself  whenever  unlawfully  con- 
fined or  restrained.  Any  obligation  entered  into 
while  unlawfully  restrained  or  detained  as  a  con- 
sideration for  deliverance  from  such  restraint  or 
imprisonment  is  of  no  validity  and  cannot  be  en- 
forced against  such  person.  A  will  made  by  a  per- 
son while  under  restraint  is  not  a  valid  instrument. 

The  law  further  protects  persons  in  the  enjoy- 
ment of  personal  liberty  by  regulating  with  exact- 
ness ttie  terms  of  legal  imprisonment ;  by  delivering 
one  who  has  been  illegally  confined  through  a  judi- 
cial proceeding  known  as  the  writ  of  Habeas  Cor- 
pus; by  punishing  violations  of  the  right  of  per- 
sonal liberty  as  criminal  offenses,  and  by  giving 
compensation,  or  damages,  to  the  injured  party. 

Like  the  enjoyment  of  personal  security,  there 
are,  in  the  interest  of  society,  certain  limitations 
prescribed  by  the  rules  of  law,  but  unlike  the  rules 
relating  to  personal  security,  many  of  them  do  not 
apply  to  the  female  citizen.  By  various  forms  of 
legal  process  a  man  or  woman  is  liable  to  be  re- 
strained as  a  defendant  or  as  a  witness  in  a  civil 
suit  or  in  a  criminal  proceeding,  but  a  woman  can- 
not be  taken  and  be  restrained  as  a  juror,  or  as  a 
member  of  a  legislative  body,  except  in  such  States 
where  by  statute  the  right  of  suffrage  and  the  right 
to  hold  legislative  ofRce  has  been  granted  to  women, 
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or  the  liability  to  jury  duty  has  been  extended  to 
or  imposed  also  upon  them.  Neither  can  a  woman 
be  compelled  to  serve  in  the  ar^iy  or  navy  of  the 
United  States  or  in  the  militia,  or  die  posse  oomi- 
tatus  of  the  individual  State,  while  a  man  is  liable 
to  be  enlisted  into  such  service. 

Should  the  right  to  equal  suffrage  and  equal  right 
to  hold  public  office  be  generally  granted  by  law  to 
women,  then  the  female  citizen  may  be  compelled, 
in  return  for  these  privileges  of  citizenship,  to 
serve  the  government  in  every  capacity  that  a  male 
citizen  might  be  liable,  so  far  as  consistent  with  her 
strength  and  ability. 

In  every  case  where  legal  provision  for  restraint 
is  provided,  the  process  employed  to  restrain  the 
citizen  must  be  strictly  followed  by  the  authority 
by  whom  applied,  or  the  restraint  will  amount  to 
unlawful  imprisonment,  and  all  persons  participat- 
ing in  such  unlawful  restraint  will  be  liable  to  pun- 
ishment and  to  damages  to  the  injured  person. 

Everything  that  exists,  whether  physically  tangi- 
ble or  not,  that  can  be  exclusively  possessed  or  en- 
joyed by  an  individual,  is  called  property.  Standing 
alone,  the  term  ''property''  includes  everything  that 
is  the  subject  of  ownership.  It  includes  both  realty 
and  personalty.  The  layr  defines  and  prescribes 
what  property  an  individual  may  own  and  possess, 
the  manner  by  which  it  may  be  procured,  held  and 
conveyedt  and  the  interest  or  estate  whidi  one  can 
have  therein.  When  a  person  is  lawfully  the  owner 
of  and  in  possession  of  property  the  law  will  pro- 
tect such  ownership  and  possession  against  any  and 
every  unlawful  interference.  And  it  will  afford  pro- 
cedure for  recovery  of  property  unlawfully  procured 
or  held  from  the  rightful  owner. 


CHAPTER  V 

PRIVATE  PROPERTY  DEFINED 

PRIVATE  property  consists  of  such  things  in- 
cluded in  the  term  '"property"  as  belong  to 
an  individual  or  private  person,  and  the 
right  thereto  is  such  right  as  the  owner  has  to 
possess,  use  and  dispose  of  the  same,  subject  to  no 
control  save  that  of  the  law.  The  law  directs  its 
attention  to  the  protection  of  such  right  and  to  the 
redress  of  wrongs  by  which  this  right  is  violated. 

Every  person  is  guaranteed  by  law  that  he  or 
she  shall  not  be  deprived  of  property  without  due 
process  of  law.  Due  process  of  law  means  a  course 
of  legal  procedure  according  to  those  rules  and  prin- 
ciples which  have  been  established  for  the  protec- 
tion and  enforcement  of  private  rights.  Due  pro- 
cess of  law  under  the  Constitution  of  the  United 
States  requires  that  a  party  shall  be  brought  into 
a  court  having  jurisdiction,  and  there  have  a  right 
to  prove  any  fact  which  according  to  the  constitu- 
tion and  the  usages  of  common  law  would  be  a  pro- 
tection to  his  or  her  property.  This  constitutional 
guarantee  applies  equally  where  private  property  is 
sought  to  be  taken  by  the  State,  or  by  an  individual, 
or  by  a  corporation. 

As  the  right  to  the  enjoyment  of  private  prop- 
erty is,  in  its  inception,  subject  to  the  welfare. 
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safety  and  health  of  others,  the  State  is  possessed 
with  certain  well  defined  powers,  termed  police  pow- 
ers, to  disturb  the  enjoyment  of  individual  rights 
when  and  where  necessary  for  the  comfort,  ssdfety 
and  welfare  of  society.  In  this  connection  it  may 
take  private  pi-operty  for  a  public  use,  upon  making 
compensation  to  the  owner  therefor.  It  may  take 
by  taxation.  It  may  control  the  use  thereof  so  as 
to  secure  equal  enjoyment,  and  it  may  also  destroy 
property  of  an  individual  to  avert  conflagration  or 
the  ravages  of  a  pestilence,  or  to  prevent  other  cal- 
amity under  an  immediate  and  overwhelming  neces- 
sity. The  exercise  of  this  power,  however,  is  sub- 
ject to  the  scrutiny  of  the  courts  and  must  there- 
fore not  be  in  conflict  with  the  constitution,  nor 
must  the  rights  of  property  be  invalidated  under 
the  guise  of  this  power  for  the  protection  of  health 
and  life  where  it  is  not  clearly  manifest  that  the 
necessity  exists. 

Property  which  may  be  owned  and  possessed  is 
of  two  kinds:  Personal  property  and  Real  property. 

REAL  PROPERTY 

Real  property  consists  of  such  things  as  are  per- 
manent, fixed  and  immovable,  and  consists  of  lands, 
tenements  and  hereditaments.  It  is  called  ''Real," 
because  anciently  the  owner  of  it  when  dispossessed 
could,  in  a  suit  at  law,  recover  possession  of  the 
real  thing  itself.  Such  property  embraces  not  only 
land  and  all  objects  and  things  which,  in  contem- 
plation of  law,  are  immovably  attached  to  land,  but 
also  all  those  rights,  the  period  of  whose  duration 
is  unascertainable,  and  which  the  law  therefore  re- 
gards as  permanent  and  without  end. 
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Land  embraces  the  surface  of  the  earth,  the  soil 
itself,  and  everythinsf  that  grows  upon  or  in,  or  is, 
in  law,  permanently  attached  to  it  Also  everything 
that  lies  beneath  the  surface  or  is  included  in  the 
space  above  it  It  includes  water  in  marshes,  ponds, 
streams  or  lakes,  woods,  rocks  and  metals  within 
their  native  beds;  the  atmosphere  that  rests  above 
the  surface,  and  the  buildings  and  erections  upon 
the  surface  or  embodied  within  the  soil,  all  such 
passing  by  a  deed  conveying,  or  by  a  will  devismg, 
without  being  specifically  mentioned  or  described, 
unless  particularly  reserved  by  the  grantor  or  tes- 
tator. They  all  lUcewise  pass  to  the  heir  or  devisee 
of  a  deceased  owner.  The  owner  therefore  in  lavv 
is  the  owner  of  the  land  from  the  center  of  the  eartn 
to  the  highest  heavens,  and  no  other  person  can 
lawfully,  without  his  or  her  consent,  appropriate 
any  portion  of  the  soil,  or  any  portion  of  the  space 
above  the  surface  thereof  or  of  the  mineral  be- 
neath it  This  kind  of  property  is  all  termed  ''Cor- 
poreal'' real  property. 

Hereditament  is  a  term  including  everything  in 
connection  with  real  i»x>perty  which  will  vest  in  the 
heir,  by  operation  of  law,  upon  the  death  of  the  an- 
cestor or  owner — everything,  in  other  words,  that 
can  be  inherited. 

Tenements,  in  the  popular  application  of  the 
term,  applies  only  to  houses  and  other  buildings, 
and  while  frequently  used  in  the  sense  of  a  housi? 
or  building,  the  enlarged  meaning  is  land,  or  any- 
thing of  a  permanent  nature  which  may  be  holden. 
The  modem  meaning  is  doubtless  traceable  to  asso- 
ciations with  ''tenant''  and  "tenancy.** 

There  are  certain  other  permanent  rights  which 
ooncem,  or  are   annexed  to,  or  are  exercisable 
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within,  or  result  in  the  enjojrment  of  corporeal,  real 
property,  which  rights  also  pass  by  descent  from 
ancestor  to  heir,  and  are  accordingly  called  ^Incor- 
poreal-' hereditaments.  In  ancient  English  Law  the 
principal  rights  of  this  nature  were.  Adowsons. 
Tithes,  Ciommons,  Ways,  Dignities,  Offices,  Fran- 
chises, Ciorodies  or  Pensions,  Annuities  and  Rents. 
Of  these  hereditaments  those  only  generally  recog- 
nized and  of  any  practical  importance  in  the  United 
States  are  Ciommons,  Franchises,  Ways  and  Rents. 

Commons  is  the  right  of  one  person  to  take  profits 
from  the  land  of  another.  Franchises  are  rights  to 
exercise  certain  powers  and  enjoy  certain  privileges 
which  naturally  belong  to  the  State.  In  this  coun- 
try such  rights  are  comparatively  few,  and  are  cre- 
ated by  legislative  grant.  The  right  of  natural  per- 
sons to  operate  a  public  highway  or  a  public  ferry 
and  collect  toll  are  instances  of  this  hereditament 
Ways  is  the  right  of  one  person  to  pass  over  the 
land  of  another  by  some  accustomed  or  defined  road 
or  path.  This  last  named  hereditament  is  quite 
commonly  attached  to  land  in  this  country.  Rents 
is  the  right  of  one  person  to  receive  a  certain  an- 
nual profit  or  stipend  out  of  corporeal  real  property 
of  another. 

In  addition  to  the  above  rights  certain  other 
rights  are  also  now  equally  well  recognized  by  law, 
such  as  the  right  of  every  owner  of  land  to  have 
the  soil  supported  in  its  natural  position  by  the  ad- 
joining or  adjacent  land;  the  right  to  draw  water 
from,  through,  or  across  the  land  of  another;  the 
right  to  receive  light  and  air  uninterruptedly  across 
the  land  of  another;  the  right  of  persons  owning 
adjoining  buildings  to  the  lateral  support  of  each 
building  by  tiie  other;  the  right  which  each  of  two 
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owners  of  two  buildings  separated  from  each  other 
only  by  one  or  a  common  party  wall  has  in  the  en- 
tire separating  wall,  and  the  right  of  persons  own- 
ing land  upon  the  shore  of  the  sea  or  some  naviga- 
ble stream  to  build  and  maintain  piers  and  wharves, 
provided  same  do  not  obstruct  navigation. 

It  is  well  settled  that  each  State  has  certain  con- 
trol over  the  landed  interests  within  its  borders 
and  has  power  to  regulate  the  tenure  of  real  prop- 
erty and  the  modes  of  its  acquisition  and  transfer 
and  the  rules  of  descent  thereof,  and  the  extent  to 
which  a  testamentary  disposition  may  \}e  exercised 
over  the  same.  This  power  follows  from  the  sov- 
ereignty which  a  state  has  within  its  limits  as  to 
all  matters  as  to  which  jurisdiction  has  not  been 
transferred  to  the  federal  government.  To  know, 
therefore,  the  manner  of  acquiring  and  disposing 
of  real  property  within  the  several  States;  the  law 
under  which  it  descends  to  heirs  at  law  and  to  what 
extent  and  in  what  manner  it  may  be  devised  by 
will;  the  interest  which  a  woman  acquires  and 
holds  in  the  property  of  her  husband  during  his 
lifetime,  and  her  rights  and  interest  therein  as  his 
widow,  an  examination  must  be  made  of  the  Statute 
law  of  each  State. 

PERSONAL  PROPERTY 

Personal  property  includes  all  movable  chattels 
and  things  thereunto  incident — property  which  may 
accomp^y  a  person  wherever  he  or  she  goes.  The 
law  of  the  owner's  domicile  determines  the  manner 
and  validity  of  a  transfer  thereof.  He  or  she  may 
dispose  of  it  according  to  the  law  of  such  domicil, 
unless  there  be  some  law  of  the  country  where  it 
is  found  or  located  to  the  contrary. 
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In  primitive  society  there  was  very  little  personal 
property  except  in  weapons  and  trinkets  and  such  | 

little  clothing  as  was  worn.    In  the  Old  World  the  t 

earliest  instsoices  of  extensive  ''adverse  possession'' 
of  property  on  the  part  of  individuals,  as  against 
other  individuals  in  the  clan-community,  was  the 
possession  of  flocks  and  herds.  Personal  property 
is  also  termed,  in  law,  ''chattels,'*  and  includes  not 
only  things  movable,  but  something  more.  The 
term  is  derived  from  the  French  word  "catalla,'' 
which  means,  primarily,  beasts  of  husbandry,  and 
secondly,  all  movables  in  general.  Chattels,  as  to 
their  legal  character,  are  of  two  kinds:  "GiattelB 
Real''  and  "Chattels  PersonaL" 

A  Chattel  Real  is  a  personal  estate  in  real  prop- 
erty, and  so  called  because  the  estate  is  a  chattel, 
though  the  property  be  real.  It  is  an  interest  aris- 
ing out  of  or  annexed  to  real  estate,  of  which  it  has 
one  like  quality,  viz — "immobility,"  which  denomi- 
nates it  "real,"  but  wants  the  othei,  viz — a  suffi- 
cient legal,  indeterminate  duration,  and  this  want 
it  is  that  constitutes  it  "chattel."  It  is  not  an 
interest  equal,  in  law,  to  the  lowest  estate  of  free- 
hold— a  lease  for  the  life  of  another. 

A  Chattd  Personal  is  any  property  except  real 
property  or  some  interest  therein.  Such  chattels 
are  commonly  called  "Choses  in  Possession"  and 
"Choses  in  Action,"  the  former  being  that  of  which 
the  owner  has  the  actual  possession  and  enjoyment, 
and  the  latter  to  the  possession  of  which  the  owner 
has  a  right  and  yet  has  not  the  actual  possession, 
and  is  so  called  because  an  action  or  suit  at  law 
may  be  necessary  in  order  to  reduce  it  into  actual 
possession.  Money  owing  a  person  is  an  example 
of  what  is  termed  a  chose  in  action. 


CHAPTER  Vi 

ESTATES  AND  TITLES  IN  PRIVATE  PROPERTY 

ASSOCIATED  with  the  term  *1)roperty''  is  the 
term  'Estate,''  which  signifies  to  the  aver- 
age layman  the  property  belonging  to  and 
left  by  a  person  at  his  or  her  death,  and  in  fact 
such  property  under  such  circumstances  is  properly 
called  an  estate.  In  law  this  term  has  a  larger 
meaning  and  signifies  the  interest  which  an  owner 
has  in  property  itself.  The  term  is  derived  from 
the  Latin  word  ''Status,"  indicating  the  condition 
or  circumstances  in  which  the  owner  stands  with 
regard  to  his  or  her  property.  It  does  not  neces- 
sarily import  the  greatest  interest  that  one  may 
have  in  property,  such  as  a  fee  or  even  a  freehold, 
but  any  interest  whatever  in  property.  When  com- 
plete, it  consists  of  the  right  of  property,  the  right 
of  possession,  and  the  actual  possession.  Several 
persons  may  have  an  estate  in  the  same  property 

and  their  interests  may  be  equal  or  they  may  dif- 
fer; for  instance,  one  may  have  an  absolute  owner- 
ship and  another  may  have  a  leasehold  interest,  or 
an  estate  in  courtesy,  or  a  dow^  estate. 

Certain  estates  may  be  transmitted  from  one  per- 
son to  another,  or  lesser  estates  may  be  carved  out 
of  it  by  the  owner  and  be  granted  to  another.    The 
relation  between  co-owiien  or  successive  owners  of 
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the  same  estate,  or  between  persons,  one  of  whom 
derives  his  or  her  estate  from  the  other,  is  known 
as  privy  of  estate. 

REAL  ESTATE 

Estates  in  real  property  are  known  as  Real  and 
Personal  estates.  The  former  is  such  an  estate  as 
is  permanent  and  without  end,  and  the  latter,  called 
a  personal  estate  in  real  property,  is  such  an  estate 
as  is  not  permanent,  its  termination  being  deter- 
minable by  or  ascertainable  from  or  at  the  time  of 
the  act  which  creates  it. 

A  Real  estate  in  real  property  is  also  known  as  a 
'Treeholdy"  and  this  estate  arose  under  the  Feudal 
system  in  England  under  which  a  large  proportion 
of  the  lands  in  that  country  were  held  in  what  were 
known  as  baronies,  or  manors. 

The  manor  was  a  more  or  less  extensive  tract  of 
land  granted  by  the  crown  to  some  Feudal  lord  and 
occupied  by  him  with  his  freemen  and  his  serfs. 
One  part  of  this  tract  was  granted  out  in  separate 
holdings  to  the  freemen  upon  condition  of  their 
rendering  their  lord  certain  feudal  service,  and  so 
long  as  such  services  were  rendered  the  estate  re- 
mained in  such  freemen  as  their  own  exclusive 
property.  The  duration  of  the  period  of  such  ser- 
vices being,  in  contemplation  of  law,  for  the  life  of 
the  tenant,  the  estate  was  considered  to  be  held 
for  life  also,  and  it  accordingly  became  a  principle 
of  the  feudal  law  that  no  estate  less  than  an  estate 
for  life  was  worthy  the  acceptance  of  a  freeman, 
or  could  be  a  freehold.  To  this  feudal  system  we 
are  indebted  for  the  term  ^'Landlord"  and  Ten- 
ant." as  used  today  to  denote  the  owner  of  land 
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and  the  person  occupyin^r  it  under  some  arrange- 
ment whereby  such  occupant  is  to  perform  some 
service  or  render  some  payment  to  the  owner  as 
a  condition  for  such  occupancy. 

Human  life  being  uncertain,  and  an  estate  for 
life,  therefore,  being  one,  the  duration  of  which 
could  not  be  determined,  was  presumed  to  be  per- 
manent and  without  end.  A  life  estate  was  there- 
fore considered  to  be  a  greater  estate  than  one,  the 
duration  of  which  could  be  measured  in  years.  In 
law  no  estate  is  or  can  be  greater  than  an  estate 
for  life,  except  an  estate  created  to  exist  during  the 
lifetime  of  the  tenant,  and  at  his  or  her  death  to 
his  or  her  heirs.  From  these  principles  arise,  and 
upon  them  rest,  in  this  country,  the  division  of  es- 
tates into  freehold  estates  and  estates  less  than  a 
freehold. 

A  Freehold  estate  is  the  highest  estate  a  person 
can  own  in  real  property,  and  consists  of  an  estate 
of  inheritance,  or  for  life.  Estates  less  than  a  free- 
hold estate  include  all  such  that  have  fixed  periods 
of  time  for  their  existence,  or  estates  whose  dura- 
tion can  be  determined  at  the  time  of  their  crea- 
tion. The  first  are  termed  Real  Estates  in  real 
property,  and  the  latter  Personal  Estates  in  real 
property,  more  commonly  termed  ''chattels  real.'' 

Real  Estate  in  real  property  is  an  estate  of  in- 
heritance so  created  that  it  survives  the  original 
owner  and  at  his  or  her  death  descends  to  his  or  her 
heirs,  in  the  absence  of  testamentary  disposition 
thereof.  Such  estates  are  of  two  kinds :  Fee  Simple 
and  Fee  Tail. 

Fee  Simple  is  an  estate  granted  to  a  person  and 
to  his  or  heirs  without  any  limitation,  and  is  the 
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largest  possible  estate  that  can  be  granted  to  or 
that  one  can  have.  The  owner  of  such  an  estate 
may  freely  alienate  it»  or  he  or  she  may  create 
lesser  estates  out  of  it»  and  when  such  lesser  estates 
expire  the  fee  simple  estate  will  still  survive  and 
remain  or  rest  in  the  owner,  or  his  or  her  heirs. 

Fee  TbU  is  an  estate  granted  to  a  person  and  the 
heirs  of  his  or  her  body;  either  general,  that  is, 
when  granted  to  a  person  and  the  heirs  of  his  or 
her  body  generaUy;  of  special,  that  is,  when  granted 
to  a  person  and  certain  special  heirs  of  his  or  her 
body,  for  instance,  when  granted  to  a  person  and 
the  male  heirs  of  his  or  her  body,  or  to  a  person 
and  the  female  heirs  <ff  his  or  her  body. 

An  estate  of  inheritance  may  be  so  created  that 
it  terminates  with  the  life  of  the  owner,  or,  with 
the  life  of  some  other  person  named,  and  such  jan 
estate  is  called  one  For  life.  This  estate,  as  to  dura- 
tion, is  of  two  kinds:  For  the  life  of  the  tenant 
and  to  expire  at  his  or  her  death;  and  one  created 
in  favor  of  one  person  to  exist  only  during  the  life 
of  some  other  person.  If  the  person  in  the  last 
case,  upon  whose  life  the  tenancy  depends,  dies 
before  the  tenant  the  ^estate  ceases,  but  if  the  ten- 
ant dies  before  such  person  the  estate  still  endures 
and  passes  to  the  heir  at  law,  executor,  grantee  or 
devisee  of  the  tenant,  and  continues  during  the  life 
of  the  person  upon  whose  life  it  depends.  In  some 
States  this  rule  has  been  changed,  and  the  estate 
is  regarded  as  a  chattel  interest  and  as  such  passes 
to  the  personal  representatives  of  the  deceased 
tenant. 

Estates  for  life  are  created  either  by  grant  from 
one  person  to  another  or  by  operation  of  law.  Three 
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kinds  of  estates  of  this  nature  are  created  by  opera- 
tion of  law,  viz:  ...Estates  Tkdl  after  Possibility  of 
Issue  Extinct;  Estates  by  Curtesy,  and  Estates  in 
Dower. 

The  first  named  is  an  estate  originally  granted  in 
special  tail  but  afterwards  reduced  by  operation  of 
law,  because  no  heirs  longer  exist  or  could  possibly 
ever  exist  who  could  inherit  it,  from  a  fee  to  a  life 
estate  in  the  present  holder.  In  this  case  at  the 
death  of  the  present  holder  the  estate  returns  or 
rests  in  the  grantor  or  his  or  her  heirs. 

One  of  the  more  common  of  the  last  named  three 
estates  is  that  by  Curtesy,  beihg  an  estate  which 
by  operation  of  law  a  surviving  husband  has  in  real 
property  of  his  deceased  wife.  This  estate  imme- 
diately vests  in  the  husband  upon  the  wife's  death 
without  further  proceedings.  Such  an  estate  de- 
pends upon  a  lawful  marriage  not  annulled  during 
the  lifetime  of  the  wife;  the  birth  of  a  child  alive 
of  such  marriage  capable  of  inheriting  from  the 
mother,  and  of  the  wife  being  seized  in  fee  and  in 
possession  of  real  property  at  the  time  of  her 
death.  If  the  estate  be  incorporeal  real  property, 
either  the  wife  or  the  husband  on  her  behalf  must 
have  had  seizen  in  fact  thereof  during  the  cover- 
ture. If  the  child  be  bom  alive  and  immediately 
dies  the  estate  is  not  affected,  the  law  requiring 
simply  that  there  be  life  at  birth.  Any  circum- 
stance which  would  have  determined  the  wife's  es- 
tate, if  she  were  living,  will  determine  the  estate 
of  the  husband  therein. 

In  many  of  the  States  the  wife  can  defeat  the 
husband's  estate  in  curtesy  by  devising  her  prop- 
erty by  will,  or  she  may  convey  it  by  deed  without 
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his  consent,  or  signature  to  the  instrument  of  con- 
veyance. In  many  States  the  estate  by  curtesy  no 
longer  exists. 

An  Estate  in  Dower  is  the  estate  which  a  surviv- 
ing wife  has,  by  operation  of  law,  in  one-third  of 
the  real  property  of  her  deceased  husband,  who, 
during  their  maiTied  lifetime  was  seized  in  fee  of 
an  estate  such  as  her  children  could  have  inherited. 
The  rule  as  to  marriage  is  the  same  as  in  an  estate 
by  curtesy.  To  create  an  estate  in  dower  the  hus- 
band need  only  have  had  seizen  in  law  with  the 
right  to  immediate  seizen  in  fact.  The  birth  of  a 
child  is  not  necessary  to  create  an  estate  in  dower. 

The  rule  governing  estates  in  dower  differs  in 
many  of  the  States.  In  some  States  the  widow  has 
dower  only  in  real  estate  of  which  her  husband  was 
seized  in  fee  at  the  time  of  his  death,  while  in 
many  other  States  dower,  if  it  ever  existed,  has 
been  abolished  entirely.  Where  dower  is  still  al- 
lowed, the  widow  has  no  right  to  take  specific  land 
as  dower  until  the  dower  has  been  admeasured  and 
set  off  to  her.  Until  that  is  done  she  is  entitled 
merely  to  one-third  of  the  income  from  such  real 
property  of  which  she  is  entitled  to  dower.  The 
right  of  a  widow  to  dower  in  States  where  it  is 
still  allowed  can  only  be  destroyed,  and  may  be  de- 
stroyed, by  her  accepting,  either  before  marriage, 
or  after  the  death  of  her  husband,  of  some  other 
competent  provision  made  by  him  for  her  in  lieu 
of  dower,  or  by  joining  with  him  during  his  life- 
time in  a  deed  or  other  instrument  conveying  such 
real  property.  The  right  of  the  widow  to  dower 
cannot  be  defeated  by  a  provision  made  for  her  by 
her  husband  in  his  last  will  and  testament,  unless 
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she  accepts  such  provision,  which  she  may  do,  or 
not.  Where  dower  is  allowed,  nothing  can  defeat 
the  widow's  right  thereto  except  it  be  by  her  own 
act,  unless  a  decree  of  divorce  may  in  some  juris- 
dictions affect  such  estate,  and  to  know  how  far 
this  is  so,  as  well  as  to  know  generally  to  what  ex- 
tent the  estate  of  dower  exists  in  the  several  States, 
resort  to  the  statutes  of  the  States  must  be  had. 

While  a  life  estate  endures,  the  owner  thereof 
has  the  right  to  the  full  enjoyment  of  the  property 
to  the  extent  of  his  or  her  estate  therein;  but  not 
in  such  a  way  as  to  cause  or  commit  any  waste  or 
impair  the  value  of  the  estate  which  follows,  except 
as  may  be  incident  to  the  use  and  enjoyment  to 
which  the  life  tenant  may  be  entitled.  He  or  she 
may  take  from  the  land  such  wood  as  is  necessary 
for  his  or  her  fire  and  for  necesary  repairs  to  tools, 
fences  and  buildings  on  such  land.  Also  such  min- 
erals and  ores  from  mines  already  opened.  The 
life  tenant  is  also  entitled  to  the  annual  crops,  and 
should  the  estate  be  terminated  between  planting 
and  harvest,  otherwise  than  by  the  tenant's  act, 
his  or  her  executors  may  gather  them. 

The  under-tenants  have  the  same  right  to  gather 
the  crops  in  the  ground  and  growing,  even  though 
the  estate  of  the  life  tenant  be  terminated  by  his 
or  her  own  voluntary  act. 

PerBonal  Estates  in  Real  Property  are: — Estates 
for  years;  At  wOl;  From  year  fo  year  and  At  suffer* 


Estates  for  years  are  those  so  created  that  they 
begin  and  end  at  a  certain  specified  date.  They  are 
usually  created  by  contract  called  a  lease,  and  the 
period  of  duration  thereof  is  called  a  term,  and  may 
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be  for  a  day  or  any  other  fixed  period.  The  tenant, 
called  the  "lessee/'  has  possession  of  the  land  within 
the  limits  created  by  the  lease  and  may  enjoy  its 
occupation  and  take  the  profits  of  the  soil.  He  or 
she  may  usually  take  and  use  necessary  wood  for 
fuel  and  repairs  in  the  case  of  farm  land,  unless  re- 
stricted by  the  terms  of  the  lease;  gather  and  re- 
move the  crops  whenever  the  estate  terminates 
without  his  or  her  concurrence  before  its  termi- 
nation and  between  planting  and  harvest ;  may  erect 
buildings  and  additions  for  the  better  use  of  the 
land  and  remove  the  same  before  the  termination 
of  the  lease,  provided  they  were  erected  with  the 
intention  on  the  part  of  the  tenant  to  be  removed 
by  him  or  her,  and  such  removal  may  be  made 
without  any  injury  to  the  freehold,  and  provided 
further  that  nothing  is  contained  in  the  lease  pro- 
hibiting such  removal.  Unless  prohibited  by  the 
terms  of  the  lease  the  lessee  may  assign  and  con- 
vey the  whole  estate  to  others  or  may  sub-let  a  part 
thereof. 

Estates  at  Will  are  such  as  continue  during  the 
will  of  either  party.  They  may  be  created  by  ex- 
press grant  or  by  implication  of  law.  Such  estates 
are  not  very  common. 

Estates  from  year  to  year  are  such  so  created 
that  the  law  implies  an  agreement  between  the 
parties  that  the  estate  shall  cease  one  year  from 
the  date  of  its  beginning.  If  the  tenant  holds  over, 
that  is  remains  in  possession  without  notice  to  quit 
or  vacate,  into  the  second  year,  the  law  implies  an 
agreement  that  the  tenancy  shall  continue,  upon  the 
same  terms  as  in  the  preceding  year,  during  such 
second  year,  and  in  the  same  manner  in  successive 
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years  that  the  property  is  so  occupiec  by  the  ten- 
ant. This  estate  once  created,  continues  until  de- 
termined by  notice  to  quit,  or  throusrh  some  pre- 
scribed legal  coarse,  or  by  the  tenant  vacating  at 
the  end  of  the  year  or  term. 

An  Estate  at  sufferance  is  one  that  exists,  by  im- 
plication of  law,  in  one  who  continues  wrongfully 
in  possession  of  land  after  the  estate,  by  virtue  of 
which  he  or  she  obtained  rightful  possession,  has 
determined.  These  estates  rest  on  no  privity  of 
contract  or  estate  between  the  owner  and  tenant, 
and  the  later  is  entitled  to  no  notice  to  vacate, 
but  may  be  expelled  by  the  owner  at  any  time 
through  prescribed  legal  process,  and  if  such  ten- 
ant is  expelled  between  planting  and  harvest  he  or 
she  has  no  right  to  the  crops  which  may  be  then 
growing. 

In  continuing  the  subject  of  estates  the  next 
topic  or  division  is  that  of  the  tenants  or  owners 
of  the  estates,  and  their  number  and  connexion. 
We  find  the  law  recognizes  three  kinds  of  estates: 
In  Severalty;  In  Joint  Tmancy,  and  In  Comm<m. 

The  first  is  the  usual  form  of  an  estate,  the  owner 
thereof  having  the  whole  estate  and  the  entire  con- 
tnrf  and  right  to  enjoy  it  as  long  as  he  or  she 
ideaaes,  so  long  as  notiiing  is  done  to  impair  the 
value  of  the  other  estates,  if  any,  that  may  be  in 
the  same  property. 

The  second  is  an  estate  granted  to  two  or  more 
persons  jointly.  Such  tenants  have  their  estate  by 
the  same  act  of  the  same  grantor,  enter  upon  its 
enjoyment  at  the  same  time,  and  possess  it  to- 
gether as  though  they  were  but  a  single  person. 
By  this  estate  the  death  of  one  tenant  works  no 
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change  in  the  estate,  the  surviving  tenant  or  owner 
holding  the  property  to  the  exclusion  of  the  heirs 
or  representatives  of  the  deceased  co-tenant,  the 
estate  only  ceasing  to  exist  when  the  last  survivor 
only  remains,  when  it  becomes  an  estate  in  sever- 
alty. This  estate  most  commonly  exists  where  hus- 
band and  wife  take  and  own  title  to  real  estate  to- 
gether, taking  title  thereto  in  their  joint  names  by 
one  and  the  same  instrument  of  conveyance.  A 
joint  tenancy  of  husband  and  wife  is  more 
strictly  called  a  Tenancy  by  the  entirety,**  a  con- 
veyance to  a  husband  and  wife  jointly  creating 
such  an  estate,  unless  the  instrument  of  conveyance 
contains  a  provision  to  the  contrary. 

In  a  joint  tenancy  or  a  tenancy  by  the  entirety 
the  possession  by  one  tenant  is  the  possession  by 
all.  Such  an  estate  is  not  subject  to  dower  or  cur- 
tesy, nor  can  one  of  the  joint  tenants  devise  his  or 
her  share  or  interest  therein  to  any  person  other 
than  a  co-tenant,  but  may  alienate  his  or  her  share 
of  the  estate  to  a  co-tenant.  He  or  she  may  also 
alienate  his  or  her  share  to  a  stranger,  in  which 
case  the  stranger  becomes  a  tenant  in  common  with 
the  other  joint  tenants,  but  a  husband  and  wife 
owning  as  tenants  by  the  entirety  cannot  alienate 
to  a  stranger.  If  the  interest  of  a  tenant  be  alien- 
ated to  one  of  several  co-tenants,  such  co-tenant 
becomes  a  tenant  in  common  as  to  the  share  aliened 
and  remains  joint  tenant  as  to  the  rest,  and  if 
alienated  to  a  sole  co-tenant,  he  or  she  becomes  a 
tenant  in  severalty. 

Estates  in  joint  tenancy  may  therefore  be  de- 
stroyed in  three  ways :  By  alienation  to  a  stranger ; 
by  voluntary  partition,  and  by  vesting  in  a  sole 
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survivor.  A  tenancy  by  the  entirety  can  be  de- 
stroyed in  but  two  ways:  By  conveyance  to  the 
co-tenant,  and  by  death  of  one  of  the  tenants. 

An  Estate  in  Common  is  one  vested  in  one  per- 
son, but  the  possession  of  which  is  united  with  that 
of  other  estates  held  by  other  persons  in  the  same 
property.  Such  an  estate  may  be  created  either  by 
grant,  devise,  descent,  or  by  destruction  of  the 
unities  of  a  joint  tenancy.  Any  estate  granted  to 
two  or  more  persons,  except  they  be  husband  and 
wife,  will  be  considered  an  estate  in  common  in 
each,  unless  expressly  declared  to  be  joint  in  all. 
The  same  rule  applies  to  a  devise  of  or  to  an  estate 
created  by  descent.  Each  tenant  has  his  or  her  own 
separate  estate  which  he  or  she  can  manage  as 
he  or  she  pleases,  provided  the  estate  of  the  co-ten- 
ants be  not  impaired  in  so  doing,  and. which  de- 
scends to  his  or  her  heirs,  or  which  he  or  she  can 
by  will  devise  or  may  convey  by  deed.  Eiach  separ 
rate  estate  is  subject  to  dower  or  curtesy  in  States 
where  same  still  exist. 

An  estate  in  conunon  may  be  destroyed  by  a 
union  of  all  the  estates  in  common  in  one  person, 
or  by  a  partition  of  the  property  between  the  dif- 
ferent tenants.  While  the  estate  continues  the  pos- 
session of  one  tenant  is  regardea  as  the  possession 
of  all,  yet  one  tenant  may  not  erect  buildings  or 
make  improvements  on  the  land  and  charge  his  or 
her  co-tenants  with  any  part  of  the  expense  thereof. 
If  he  or  she  does  make  improvements  without  the 
consent  d  the  co-tenants,  he  or  she  must  bear  the 
cost  alone,  while  the  benefits  arising  from  the  im- 
provements will  go  alike  to  the  other  co-tenants. 
Necessary  repairs  to  existing  buildings  and  fences 
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may  be  made  by  one  co-tenant  and  he  or  she  may 
claim  contribution  from  the  other  co-tenants  on 
payment  for  the  same. 

A  co-tenant  may  alienate  his  or  her  estate  or  may 
devise  it  by  will,  and  failing  to  do  either,  upon  the 
death  of  such  co-tenant,  his  or  her  estate  descends 
to  the  heirs  of  the  tenant.  An  estate  in  conomon  is 
subject  to  dower  of  the  widow,  and  to  the  curtesy 
of  the  husband  of  a  deceased  wife  where  the  hus- 
band would  otherwise  have  curtesy  in  the  real 
property  of  the  wife. 

Title  to  Estates — Title  has  been  defined  to  be 
''such  claim  to  the  exclusive  control  and  enjoyment 
of  a  thing  as  the  law  will  enforce.''  For  the  pur- 
pose of  this  subject,  it  will  be  considered  the  means 
by  which  the  owner  of  an  estate  acquires  his  or 
her  right  of  property;  the  right  of  possession;  and 
the  actual  possession. 

Titles  are  of  two  kinds,  viz:  By  descmt  and  by- 
purchase.  The  first  being  that  title  by  which  an 
heir  at  law  acquires  an  estate  upon  the  death  of  an 
ancestor,  and  the  latter  that  title  acquired  by  any 
other  manner,  whether  by  operation  of  law  or  by 
the  act  of  the  parties. 

Title  by  descent  being  governed  by  the  laws  of 
the  several  States  is  liable  to  change  from  time  to 
time.  The  descent  of  estates  is  governed  generally 
by  rules  growing  out  of  the  doctrine  of  consanguin- 
ity, that  being  the  connecticm  or  relation  of  persons 
who  aro  descended  from  the  same  stock  or  common 
ancestor.  It  is  of  two  kinds:  lineal  and  coilateraL 
lineal  consanguinity  is  the  relation  between  per- 
sons, one  of  whom  is  descenaed  in  a  direct  line 
fimn  the  other,  e.  g.,  the  child  or  grandchild  being 
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related  to  the  ancestor  in  such  a  way.  Collateral 
consanguinity  is  the  relationship  existing  between 
persons  who  descend  from  the  same  stock  or  ances- 
tor but  not  from  the  other,  e.  g.,  the  relationship 
existing  between  an  uncle  and  nephew  being  an 
iUustration.  The  common  ancestor  is  termed  the 
stirps  or  root;  the  stirpes,  trunk  or  common  stock, 
whence  the  relations  branch  out. 

The  method  of  computing  degrees  in  Canon  or 
Ecclesiastical  law,  adopted  in  the  Common  law  and 
followed  in  the  United  States,  is  to  begiti  at  the 
common  ancestor  and  run  downward,  and  in  what- 
ever degree  the  two  persons  or  the  most  remote  is 
distant  from  the  common  ancestor,  that  is  the  de- 
gree in  which  they  are  related. 

Kindred  are  also  known  as  of  the  whole  and  of 
the  half  blood.  Of  the  whole  blood,  they  who  are 
descended,  not  only  from  the  same  ancestor  but 
from  the  same  pair  of  ancestors.  Of  the  half  blood 
they  who,  though  descended  from  the  same  ances- 
tor, are  descended  from  him  through  different  mar- 
riages. Kindred  of  the  half  blood  were  anciently 
unable  to  inherit  from  each  other,  but  the  rule  is 
different  now. 

Title  by  purchase  is  of  two  kinds,  viz:  By  opera- 
tion of  law  and  By  the  act  of  the  parties.  By 
operation  of  law  is  that  title  by  which  a  person 
acquires  an  estate  through  the  operation  of  the  law 
alone,  or  through  the  operation  of  the  law  acting 
with  reference  to  some  precedent  act  of  one  of  the 
parties.  This  title  is  of  ten  kinds,  viz :  By  escheat ; 
by  accretion;  by  abandonment;  by  forfeiture;  by 
prescription;  by  possession;  by  marriage;  by  execu- 
tion; by  judicial  decree,  and  by  eminent  domain. 
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That  by  escheat  is  the  title  which  the  State  ac- 
quires in  real  property  of  such  persons  as  die  intes- 
tate and  without  lawful  heirs.  Theoretically,  all 
owners  of  estates  in  real  property  originally  derived 
their  right  thereto  from  the  State  of  whose  terri- 
tory that  property  forms  a  part,  and  on  failure  of 
owners  thereto  the  property  returns  into  the  com- 
mon ownership  of  the  State. 

By  accretion,  is  the  title  by  which  the  owner  of 
land  acquires  an  estate  in  other  land  which  has  been 
gradually  added  thereto  by  operation  of  natural 
causes.  For  instance,  where  soil  is  gradually 
washed  upon  and  connected  with  the  shore  of  the 
sea,  or  of  a  river,  or  a  lake,  it  becomes  the  property 
of  the  owner  of  the  land  to  which  it  becomes  at- 
tached. So  islands  formed  in  unnavigable  rivers  or 
streams  belong  to  the  owners  of  one  or  both  banks, 
according  to  their  situation  in  reference  to  the  cen- 
tral line  of  the  stream.  So  when  a  stream  running 
between  and  forming  the  boundary  line  of  two  es- 
tates gradually  changes  its  course,  as  it  frequently 
does,  the  boundary  line  changes  with  it  and  one 
proprietor  loses  what  the  other  gains. 

By  abandonment,  is  the  title  whereby  the  owner 
of  an  estate,  which  is  subject  to  an  incorporeal 
hereditament,  acquires  the  right,  without  his  own 
act,  to  hold  his  estate  free  from  the  burden  of  such 
hereditament.  This  title  can  arise  only  where  the 
owner  of  such  hereditament  does  some  act  incon- 
sistent with  the  further  existence  of  the  same. 

By  forfeiture,  ia  the  title  by  which  the  grantor  of 
an  estate  upon  condition  subsequent,  or  his  heirs 
or  assigns,  on  fulfillment  of  such  condition,  again 
acquires  an  estate  in  the  property  in  which  such 
conditional  estate  was  granted. 


ESTATES  AND  TITLE  IN  PROPERTY      71 

By  prescription,  is  such  title  which  the  possessor 
of  an  incorporeal  hereditament  acquires  therein 
from  long  possession  thereof.  The  time  during 
which  such  possession  must  have  continued  is 
usually  fixed  by  statute,  and  is  generally  fixed  at 
twenty  years.  The  possession  must  have  been  ad- 
verse, under  the  claim  of  ownership,  on  the  part  of 
the  possessor  continually  and  uninteiTupted  during 
the  whole  period  of  time  prescribed,  by  the  same 
individual  possessor  or  by  a  series  of  individuals, 
each  claiming  title  through  his  or  her  predecessors 
from  the  original  adverse  possessor.  Such  posses- 
sion must  also  have  been  peaceable,  that  is,  with- 
out any  action  on  the  part  of  the  owner  of  such 
property  as  suspends,  or  restricts,  or  terminates, 
or  interferes  with  the  enjoyment  thereof  by  its 
possessor,  and  the  possession  must  have  been  with 
the  knowledge  of  the  owner  of  such  property. 

By  possession,  is  similar  to  that  obtained  by  pre- 
scription, and  is  such  title  as  the  possessor  of  land 
after  a  certain  period  of  possession  acquires 
therein.  To  enable  such  possession  to  result  in 
title,  the  possessor  must  be  actually  on  land  con- 
fined within  definite  boundaries,  and  the  possession 
must  be  so  open  and  apparent  that  no  one  at  all 
familiar  with  such  land  could  remain  in  ignorance 
of  such  possession,  and  it  must  be  without  aban- 
donment on  the  part  of  such  possessor  and  without 
entry  on  the  part  of  the  true  owner,  and  must  be 
adverse  to  the  right  of  seizen  or  possession,  of  any 
other  person.  Possession  must  also  be  enjoyed  dur^ 
ing  the  whole  of  the  required  period  of  time  by  the 
same  party,  or  by  a  series  of  persons  each  claiming 
title  through  his  or  her  predecessors  from  the  orig- 
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inal  predecessor,  and  must  be  under  a  claim  of  own- 
ership in  fee  simple  of  the  land  itself.  Possession 
of  this  nature  raises  the  presumption  that  the  real 
owner  of  the  land  acquiesces  in  the  claim  of  own- 
ership made  by  the  one  in  actual  possession,  and 
after  the  prescribed  period  of  such  acquiescence  has 
elapsed  the  law  forbids  the  true  owner  to  assert 

his  or  her  title  against  the  alleged  title  of  the  pos^ 
sessor. 

By  marriage,  is  the  title  the  wife  or  husband  ac- 
quires in  the  real  property  of  the  other.  Estates 
in  dower  and  by  curtesy  which  arise  at  the  termi- 
nation of  the  marriage  state  are  titles  by  marriage, 
the  law  vesting  such  estates  in  the  husband  or 
wife  immediately  on  the  death  of  the  other  party 
to  the  marriage.  The  nature  and  extent  of  this  es- 
tate differs  in  the  several  States,  particularly  dur- 
ing coverture. 

By  execution,  is  the  title  by  which  a  creditor  or 
other  person  acquires  an  estate  in  real  property  of 
a  debtor  sold  or  set  off  under  process  of  law,  in 
satisfaction  of  a  judgment  debt.  The  mode  of  levy- 
ing an  execution  and  obtaining  title  differs  greatly 
in  the  different  States.  Title  is  also  acquired  in 
land  sold  at  tax  sales  to  satisfy  unpaid  taxes. 

By  judicial  decree,  is  the  title  acquired  as  the 
direct  result  of  judicial  action,  for  instance, 
through  a  judgment  foreclosing  a  mortgage;  a  de- 
cree in  an  action  for  partition  or  sale  of  property; 
a  decree  of  a  bankrupt  court,  or  a  decree  of  a  pro- 
bate court  under  which  real  property  of  a  decedent 
owner  is  sold  for  payment  of  debts  and  funeral  ex- 
penses. In  all  these  cases  the  estate  acquired  is 
only   such   an   estate   as   the   former  owner  had 
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therein,  and  is  subject  to  any  burdens  or  liabilities 
existing  thereon. 

By  eminent  domain,  is  the  title  which  the  gov- 
ernment— ^national,  state,  city,  village  or  tx>wn,  ac- 
quires in  real  property  of  an  individual  when  such 
property  is  required  for  public  use.  The  govern- 
ment has  also  the  power  to  exercise  this  right  in 
favor  of  individuals  or  corporations  engaged  in 
prosecuting  works  of  a  quasi  public  nature,  such  as 
railroad,  turnpike,  telephone  and  telegraph  com- 
panies. The  fifth  amendment  to  the  United  States 
constitution  provides  that  no  person  shall  be  de- 
prived of  property  without  due  process  of  law  nor 
shall  private  property  be  taken  for  public  use  with- 
out just  compensation,  and  therefore  when  prop* 
erty  is  so  taken  full  compensation  must  be  made 
therefor  to  its  owner,  and  the  method  prescribed 
by  law  for  such  taking  must  be  strictly  followed. 

By  act  of  the  parties,  is  of  two  kinds,  viz:  By 
grant  and  by  devise.  Title  by  grant  may  be  by  pub- 
lic or  by  private  grant.  Public  grant  being  when 
an  estate  is  acquired  in  real  property  from  the  gov- 
ernment, and  may  be  acquired  by  special  act  of  the 
legislature  or  by  a  proceeding  authorized  by  the 
General  statutes.  Transfer  by  the  latter  method 
is  usually  by  an  instrument  called  a  "patent." 
Private  grant  being  when  one  person  acquires  an 
estate  from  another  during  the  lifetime  of  that 
other  through  his  voluntary  act.  The  instrument 
through  which  this  title  is  obtained  is  called  a 
*^deed.^  The  deed  must  be  founded  on  some  con- 
sideration, either  good,  such  as  love  and  affection, 
or  valuable,  such  as  money  or  other  property.  The 
person  making  the  conveyance  is  called  the  grantor 
10 
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and  he  must  be  competent  to  make  a  contract,  and 
where  obligations  are  imposed  to  be  performed  or 
observed  on  the  part  of  the  person  taking  title, 
called  the  grantee,  he  or  she  must  also  be  a  person 
of  like  competency.  The  deed  must  be  signed  by 
the  grantor  and  its  execution  acknowledged  before 
an  official  authorized  to  take  acknowledgments  and 
delivered  to  the  grantee  during  the  lifetime  of  the 
grantor  to  complete  the  title  in  the  grantee.  The 
deed  should  be  recorded  in  the  office  of  the  county 
clerk  or  register  of  deeds  of  the  county  where  the 
real  property  is  situated. 

By  devise,  is  such  title  as  a  person  acquires 
through  an  instrument  known  as  a  will,  being  an 
instrument  by  which  one  individual  conveys  an  es- 
tate in  real  property  to  another  to  take  effect  at  or 
after  the  death  of  the  grantor,  Imown  in  this  case 
as  the  testator.  The  estate  or  estates  created  by 
devise  vest  immediately  on  the  death  of  the  testa- 
tor, and,  when  the  will  is  admitted  to  probate,  in 
accordance  with  the  laws  of  the  State  having  juris- 
diction, it  relates  back  to  that  event.  A  will  being 
an  instrument  not  taking  effect  until  the  death  of 
the  testator,  it  may  be  revoked  during  his  or  her 
lifetime,  either  by  destroying  it,  or  by  making  a 
new  will  containing  words  of  revocation,  or  by  mar- 
riage and  birth  of  a  child. 

PERSONAL  PROPERTY 

The  interest  which  a  person  has  in  chattels  per- 
sonal are  of  two  kinds,  viz:  Absolute  and  Qualified. 
The  foimer  being  such  an  estate  as  cannot  be  lost 
without  the  act  er  fault  of  the  owner,  and  the  latter 
such  an  estate  as  may  be  lost  without  such  act  or 
default — such  as  the  elements  of  air,  light*  water. 
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and  animals.  These  belong  to  a  person  so  long  as 
they  are  in  his  or  her  actual  possession,  but  in  the 
course  of  nature  or  by  their  own  volition  they  may 
escape,  and  when  they  do,  his  or  her  estate  in  them 
is  gone.  In  certain  other  kinds  of  personal  property 
one  may  have  temporarily  a  special  estate,  such  as 
borrower,  hirer,  and  pledge,  which  may  be  termi- 
nated by  the  assertion  to  the  right  of  possession  by 
the  absolute  owner. 

No  estate  in  fee  can  be  created  in  a  chattel  per- 
sonal, yet  the  absolute  ownership  thereof  is  analo- 
gous to  such  an  estate  in  lands,  and  the  person 
having  such  an  ownership  may  grant  to  another  an 
estate  in  such  chattel  for  life,  for  years,  or  at  will, 
and  whenever  the  use  of  such  chattels  does  not 
consist  in  their  consumption,  particular  estates, 
with  remainder  following,  may  also  be  created 
therein.  Such  estates  may  also  be  held  in  sever- 
alty, joint  tenantcy,  or  in  common,  in  the  same 
manner  and  subje^  to  the  same  general  rules  as 
estates  in  real  property. 

Title  to  personal  property  is  of  three  kinds,  viz: 
By  operation  of  law;  by  sole  act  of  the  owner,  and 
by  jf^t  act  of  the  present  and  former  owner. 

Title  by  operation  of  law  is  of  five  kinds,  viz :  By 
Prerogative ;  by  Forfeiture ;  by  Succession ;  by  Mar- 
riage, and  by  Judicial  Decree. 

By  Prerogative,  is  the  title  which  the  govern- 
ment acquires  in  such  private  or  personal  property 
as  may  be  necessary  for  public  use;  or  through 
taxation,  a  right  inherent  in  the  government  to 
levy  upon  its  subjects  so  far  as  may  be  necessary 
to  carry  on  the  functions  of  the  government,  im- 
ports and  duties;  or  in  goods  taken  from  the  enemy 
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in  time  of  war;  or  in  goods  waived  or  scattered  by 
a  thief  in  his  flight,  when  no  owner  can  be  found; 
or  in  wrecks  found  at  sea  or  on  shore  when  no 
owner  appears,  and  estrays  or  cattle  whose  owners 
are  unknown. 

By  Forteiture,  is  that  title  acquired  as  a  conse- 
quence of  some  fault  or  crime  on  the  part  of  its 
owner.  Under  this  title  fines  and  penalties  for 
crime,  and  often  the  implements  of  crime,  vest  in 
the  government.  The  misuse  of  a  chattel  by  a  per- 
son having  a  qualified  estate  therein  may  cause  his 
or  her  loss  thereof  in  favor  of  the  absolute  owner, 
or  a  breach  of  a  condition  by  which  title  is  held 
may  cause  its  forfeiture. 

By  Succession,  is  that  title  by  which  the  personal 
representatives  or  successors  of  a  former  owner  ac- 
quire an  estate  in  personal  property.  By  this  title 
the  residue  of  the  personal  property  of  a  deceased 
person,  after  the  administration  of  his  or  her  es- 
tate and  the  distribution  thereof,  vests  in  his  or 
her  personal  representatives. 

By  Marriage,  is  the  title  which  the  husband  or 
wife  acquires  in  the  personal  property  of  the  other. 

By  Judicial  Decree,  is  such  title  as  a  person  ac- 
quires in  personal  property  as  the  direct  result  of 
a  judicial  action. 

Title  by  the  sole  act  of  the  owner  is  of  three 
kinds,  viz:  By  Occupation;  By  Accession,  and  By 
Creation. 

By  Occupation,  is  the  title  acquired  in  personal 
property  which  at  the  time  of  such  acquisition  be- 
longed to  no  one.  The  elements  of  light,  air,  water, 
wild  animals,  and  goods  abandoned  and  found  on 
the  surface  of  the  earth  are  examples  of  property 
in  which  title  by  occupation  may  be  obtained. 
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By  AcccBsioii,  is  such  title  as  a  person  acquires 
in  personal  property  by  increase  thereto,  either 
naturally  or  by  his  or  her  own  act  or  effort.  The 
fruits  of  the  earth,  produced  naturally  or  by  human 
industry,  the  increase  of  animals,  and  the  incre- 
ments to  land  are  iUustrations  of  property  so  ac- 
quired. Another  form  of  title  closely  allied  to  ac- 
cession is  that  acquired  from  confusion,  which  oc- 
curs when  one  person  wilfully  so  mingles  his  or  her 
own  goods  with  those  of  another,  without  the  con- 
sent of  the  other,  that  they  cannot  be  distinguished 
from  each  other,  in  which  case  the  wrongdoer  loses 
his  or  her  property,  the  other  becoming  entitled  to 
the  whole. 

By  Creation,  being  such  title  as  a  person  acquires 
in  personal  property  which  owes  its  existence  or 
value  to  his  or  her  skill,  ingenuity,  and  labor,  or 
either.  An  invention,  literary  production,  or  a 
painting,  may  be  cited  as  illustrations  of  property 
in  which  such  title  may  be  acquired. 

Title  by  joint  act  of  present  and  former  owner 
is  also  of  three  kinds,  viz:  By  Gift;  By  Testament, 
and  By  Contract. 

By  Gift,  arises  from  gratuitous. transfer  of  prcqih 

erty  from  the  owner  to  ahpther,  known  as  gifts, 

and  are  of  two  kinds:    inter  vivos,  a  gift  which 

which  takes  effect  immediat^y,  and  causa  mmrtis, 

one  made  by  the  donor  in  his  or  her  last  illness, 
or  in  contemplation  and  expectation  of  death,  to  be 

effective  if  the  donor  dies  but  in  case  of  recovery 

to  be  void*    To  complete  either  gift,  there  must  be 

an  actual  delivery  of  the  property  to  the  donee,  if 

same  is  subject  to  delivery,  otherwise  there  must 

be  some  act  equivalent  thereto,  such  as  an  exeou- 
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tion  of  a  bill  of  sale  or  an  assignment  and  delivery 
thereof  to  the  donee  durinsr  the  lifetime  of  the 
donor.  The  donor  must  part  with  not  only  the  pos> 
session  but  the  dominion  over  the  property.  A  gift 
once  perfected  is  irrevocable,  unless  prejudicial  to 
creditors  of  the  donor,  or  unless  the  donor  was 
legally  incapacitated,  or  the  gift  was  obtained 
through  fraud  on  the  part  of  the  donee. 

By  Testament,  is  such  title  as  a  person  acquires 
in  property  of  another  at  or  after  the  death  of  the 
other  through  an  instrument  termed  a  ''will.''  A 
wfll  bequeathing  personal  property  is  called  in  law 
a  'Testament,'*  and  the  property  disposed  of  there- 
under is  called  a  "legacy,"  and  the  person  receiving 
the  legacy  is  termed  a  "legatee."  The  rules  govern- 
ing the  execution  and  construction  of  testaments 
as  well  as  the  mode  and  time  of  vesting  of  legacies 
are  established  and  determined  by  statute  in  the 
different  States. 

By  Contract,  is  the  title  obtained  in  personal 
property  through  the  transfer  thereof  from  the 
owner  to  another  for  a  valuable  consideration  pass- 
ing from  the  grantee  to  the  grantor.  The  parties 
to  such  transaction  must  be  capable  by  law  of  mak- 
ing a  contract.  Insane  persons  and  persons  under 
guardianship  are  usually  considered  unable  to  con- 
tract and  therefore  unable  to  make  a  valid  trans- 
fer of  title  to  property,  and  under  the  common  law 
a  married  woman,  not  abandoned  by  her  husband, 
could  make  no  contract  of  this  nature.  This  latter 
rule  has  been  changed  by  statute  in  the  several 
States,  a  married  woman  being  permitted  there^ 
under  to  deal  with  her  personal  property  as  fully 
as  a  man  may  do. 


CHAPTER  Vn 

OBTAINING  AND  DEVESTING  TITLE  TO  PROPERTY 

HAVING  defined  private  property  and  de- 
scribed the  nature  of  the  estates  that  may 
be  had  therein  and  the  number  and  kinds 
of  title  by  which  such  estates  may  be  hela,  a  con- 
sideration will  now  be  had  of  the  principal  and 
more  common  methods  through  which  title  to 
private  property  is  obtained  and  by  which  it  is  di- 
vested. 

REAL  PROPERTY 

The  original  title  to  land  in  America  was  obtained 
through  discovery  and  conquest,  and  the  acquiring 
in  one  way  and  another  the  soil  from  the  natives 
and  entering  thereupon  and  making  settlements. 
As  between  the  different  European  nations  the  dis- 
covery had  to  be  made  by  persons  under  the  au- 
thori^  of,  or  recognizing  the  government  claiming 
the  discovery,  and  to  perfect  the  title  to  such  dis- 
covered lands  the  same  had  to  be  possessed. 

The  discovery  of  North  America  was  claimed  to 
have  been  made  under  commission  from  the  Eng- 
lish Crown,  the  first  settlement  being  made  by  the 
English,  with  a  public  declaration  that  they  claimed, 
by  virtue  of  that  discovery  and  settlement,  posses- 
sion from  the  thirty-ninth  to  the  forty-fifth  degree 
of  latitude,  although  for  a  time  the  Dutch,  by  their 
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invasion  of  a  part  of  what  is  now  the  State  of  New 
York,  claimed  paramount  right  to  so  much  thereof. 
This  occupancy  by  the  Dutch  was  considered  by  the 
English  to  be  in  hostility  to  their  right  and  a  usur- 
pation of  paramount  title  obtained  from  prior  con- 
quest and  (fiscovery  of  the  general  coast  By  the 
Treaty  of  Westminster  perfected  in  February,  1674, 
Holland  and  England  made  peace  and  the  Dutch 
title,  whatever  its  validity,  to  all  possessions  on  this 
continent  passed  to  the  English  Crown,  all  Dutch 
patents  and  grants,  both  to  municipal  bodies  and 
individual  residents  being  thereupon  recognized,  re- 
spected and  confirmed  by  the  Ehis^sh  authorities. 
In  1664,  by  letters  patent  issued  by  Charles  11. 
to  his  brother,  the  Duke  of  York,  his  heirs  and  as- 
signs, a  large  territory  .was  granted  to  him  which 
included  all  that  part  of  New  England  beginning 
at  a  place  called  St.  Croix,  next  adjoining  New  Scot- 
land, in  America,  and  from  thence  extending  along 
the  sea  coast  unto  |i  place  called  Pennaquie  or 
Pannaquid  and  on  up  the  river  thereof  to  the 
furthest  head  of  the  same  as  it  tended  north- 
ward, and  extending  from  thence  to  the  river  Kim- 
bequin  and  upwards  by  the  shortest  course  to 
the  river  Canada  norUiward.  Also  the  island 
or  islands  called  Meitowacks,  or  Long  Island, 
situated  west  of  Cape  Cod,  and  the  narrow  Hig- 
anssetts,  abutting  upon  the  mainland  between  the 
two  rivers,  called  the  Connecticut  and  Hudson's 
rivers,  together  with  the  said  last  river.  Also  all  the 
land  from  the  west  side  of  the  Connecticut  river  to 
the  east  side  of  Delaware  Bay,  and  all  the  several 
islands  called  ''Martin's  Vineyard''  or  Nantuck's. 
Upon  the  conclusion  of  tlie  Dutch  Treaty  of  1674, 
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the  Duke  x>btained  a  new  patent  confirming  the 
above.  Under  the  above  patents  the  Duke  obtained 
the  rights  of  the  King  to  said  l^mds  in  the  same 
condition  in  which  they  had  been  held  by  the 
Crown,  and  upon  the  same  trusts,  and  not  holding 
or  enjoying  the  same  as  private  property,  apart 
from  and  independent  of  the  political  cliaracter 
with  which  he  was  clothed  by  the  charter. 

By  the  English  common  law,  the  King  was  the 
paramount  proprietor  and  source  of  title  to  all  land 
within  his  dominion,  and  it  was  considered  to  be 
held  mediately  or.  immediately  of  him.  Upon  the 
accession  of  the  Duke  of  York  to  the  throne  in  1685^ 
as  James  n,  the  sovereignty  in  such  lands  granted 
by  the  patent  above  noted  was  resumed  by  merger 
jure  coronae,  the  personal  ownership  and  privileges 
of  the  Duke  of  York  being  extinguished. 

After  the  independence  of  the  United  States,  the 
title  to  the  jand  formerly  possessed  by  the  English 
Crown  in  this  country,  passed  to  the  people  of  the 
different  States  where  the  land  lay,  by  virtue  of  the 
change  of  nationality  and  of  the  treaties  made.  By 
the  treaties  between  Great  Britain  and  the  United 
States  adopted  in  the  years  1782,  1783  and  1794, 
the  right  to  the  soil  which  had  been  previously  in 
Great  Britain  passed  definitely  to  the  States,  and 
since  that  time  the  paramount  ownership  of  land 
which  was  vested  in  the  Crown  of  England  previous 
to  the  Revolution  has  since  been  in  the  people  of 
the  States,  and  has  f ro^l  time  to  time  been  made 
the  subject  of  grant,  through  letters  patent,  to  in- 
dividuals and  subject  to  alienation  by  sudi  indi- 
viduals. 


11 


82     OBTAINING  AND  DEVESTING  TITLE 

Prior  to  the  RcvohitkNi  and  the  treaties  above 
named,  many  grants  had  been  made  by  the  Crown 
to  its  subjects,  and  while  the  Dutch  were  in  posses- 
sion grants  were  made  by  the  Dutch  Government 
to  its  subjects.  The  Dutch  grants  were  mostly  con- 
firmed by  new  grants  or  charters  from  the  English 
Government  By  the  ti^eaty  of  1788,  above  noted, 
it  was  provided  that  there  should  be  no  further 
confiscation  or  prosecutions,  by  reason  of  the  part 
taken  by  any  person  in  the  war;  and  that  no  person 
should,  on  that  account,  suffer  any  future  loss  or 
damage,  either  in  person,  liberty  or  property.  By 
the  treaty  of  1794,  above  noted,  it  was  mutually 
agreed  that  British  or  American  subjects  holding 
lands  in  each  other's  countries,  should  continue  to 
hold  them  according  to  the  tenure  of  their  respec- 
tive estates  and  tities  therein;  and  might  grant, 
sell,  or  devise  the  same  to  whom  they  pleased  as  if 
natives,  and  that  neither  they,  nor  their  heirs  or 
assigns,  as  respects  said  lands,  and  legal  remedies 
incident  thereto,  should  be  regarded  as  aliens.  Titie 
to  land  obtained  through  grant  from  the  Dutch 
Government  or  from  the  British  Crown,  to  be  good 
under  the  treaties  above  noted,  must  have  been  in 
the  individuals  mentioned  therein  at  the  time  of 
the  treaty,  such  treaty  only  providmg  for  existing 
tities,  it  has  been  held. 

The  aborigines  in  this  country,  known  as  ^^- 
dians,''  were  found  to  be  in  possession  of  much  of 
the  land,  but  the  right  to  purchase  or  obtain  good 
individual  titie  thereto  from  such  occiqiants  seems 
never  to  have  been  recognised.  As  early  as  1768, 
the  British  Crown,  by  proclamation,  prohibited  pur- 
chases of  Indian  lands,  unless  at  a  public  assembly 
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of  the  Indians,  and  in  the  name  of  the  Crown,  and 
under  the  superintendence  of  the  Colonial  authori- 
ties. 

The  Indians  have  never  been  considered  or 
treated  as  citizens,  Imt  as  dependent  tribes  or  politi- 
cal societies  und«r  domestic  subjection,  entitled  to 
be  governed  by  their  own  usages  and  rulers,  but 
placed  under  the  tutelary  protection  of  the  United 
States,  and  subject  to  government  coercion  as  far 
as  the  public  safety  requires.  They  are  also  recog- 
nised to  have  a  quasi  national  status;  and  their  ex- 
istence, lights  and  competence  as  distinct  political 
bodies  are  recognised  through  various  treaties  made 
with  them,  both  by  the  Cokmial,  Federal  and  State 
Governments.  They  have  always  been  considered 
to  have  the  right  to  enjoy  the  land  which  they  oc- 
cupy, until  that  right  becomes  extinguished  by  vol- 
untary cessation  on  their  part  to  the  Government 
They  are  excluded  from  the  right  of  treating  with 
any  other  power,  the  United  States  Government 
claiming,  as  against  foreign  countries,  the  exclusive 
right  to  extinguish  the  Indian  title  by  purchase  or 
conquest  from  thenL 

The  ultimate  fee  of  the  land  becoming,  on  discov- 
ery and  conquest,  as  before  stated  in  this  chiq>ter, 
vested  in  the  Crown,  or  its  successors,  the  Indians 
could  not  convey  a  complete  title  nor  one  paramount 
to  the  Crown  or  State,  a  purchaser  from  the  Indians 
acquiring  imly  an  indlaa  titles  but  the  Crown  or  its 
successors  could  convey  the  land,  subject,  however 
to  the  Lidian  possession. 

It  win  be  seen  that  individual  title  to  land  in  this 
country  came  from  the  Government  by  grant  to  the 
several  subjects,  and  from  such  original  grantees 
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to  the  successive  owners,  either  by  descent,  by  will 
or  by  deed,  or  through  escheat  of  the  land  to  the 
Government,  and  then  again  by  grant  therefrom. 
Title  obtained  through  descent  is  said  to  be  title 
acquired  by  operation  of  law,  and  by  will,  deed  or 
other  instrument  title  acquired  by  purchase. 

Every  citizen  of  the  United  States,  male  and  fe- 
male, is  capable  of  taking  and  holding  lands,  by 
descent,  devise,  or  purchase;  and  every  person  so 
capable  of  holding  lands,  except  idiots,  pei*sons  of 
unsound  mind,  and  infants,  seized  of  or  entitled  to 
any  interest  in  lands,  may  alien  the  same  at  his 
or  her  own  pleasure,  under  the  regulations  therefor 
prescribed  by  law.  Under  the  stiatutes  of  the  sev- 
eral States  provision  is  made  for  the  conveyance  of 
lands  of  idiots,  persons  of  unsound  mind,  and  in* 
fants,  where  a  conveyance  would  be  for  their  best 
interests. 

The  title  to  real  property,  and  all  modes  of  its 
alienation  or  transfer,  are  governed  exclusively  by 
the  law  of  the  country  or  State  where  the  property 
is  situated.  Acordihgly  the  party  taking  title  must 
have  capacity  to  take,  according  to  the  law  of  the 
State  where  the  land  lies,  the  law  of  the  land  of 
their  own  domicile,  either  of  origin  or  of  choice, 
being  wholly  immaterial.  The  local  law  also  gov- 
erns as  to  the  medium  and  form  of,  and  manner  of , 
execution  of  the  instrument  pasing  title,  whether 
it  be  by  will,  deed  or  other  instrument. 

Title  by  Deed. — ^In  this  country  land  is  as  much 
an  article  of  commerce  as  any  commodity  that  may 
be  dealt  with.  It  may  be  purchased  and  sold  as 
freely  as  merchandise.  The  usual  method  of  pass- 
ing title  f ix)m  vendor  to  purchaser  is  by  an  instru- 
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ment  known  as  a  ''deed/'  ocmimonly  defined  as  a 
writing  in  proper  and  dDdent  words,  upon  paper 
or  parchment,  signed  by  the  grantor,  sealed,  and 
delivered  to  the  purchaser.  The  law  requires  more 
form  and  solemnity  in  the  conveyance  of  land  than 
in  the  conveyance  of  personal  property,  because  of 
the  greater  dignity  of  the  freehold  in  tiie  eye  of  the 
ancient  law.  In  the  early  periods  of  transfer  of 
land  the  conveyance  was  usually  without  writing, 
but  was  accompanied  by  certain  overt  acts,  equiva- 
lent, in  point  of  formality  and  certainty,  to  deeds. 
As  knowledge  increased  and  writing  became  more 
general,  conveyance  by  writing  became  prevalent, 
and  finally,  by  the  statutes  of  frauds  and  perjuries 
of  29,  Charles  11.,  all  estates  and  interests  in  lands, 
except  leases  not  exceeding  three  years,  created, 
granted  or  assigned,  by  livery  and  seizen  only,  or 
by  parol,  and  not  in  writing  and  signed  by  the 
party,  were  declared  to  have  no  greater  force  or 
effect  than  estates  at  will  only.  This  old  provision 
has  been  quite  generally  expressly  adopted,  or  as- 
sumed to  be  the  law  in  this  country,  being  possibly 
modified  or  changed  in  its  terms  somewhat  by  the 
statutes  of  the  several  States. 

A  deed  must  have  as  parties  a  competent  grantor 
and  grantee,  and  they  must  be  truly  and  sufSdently 
described  or  designated,  so  as  to  be  identified,  to 
render  the  deed  valid.  The  grantor  must  sign  the 
deed,  but  the  signing  may  be  by  mark.  In  some 
States  the  signing  must  be  witnessed  by  one  or 
more  persons  who  must  sign  the  deed  as  witnesses, 
and  particularly  where  signing  be  by  mark. 

The  deed  to  hold  good  must  be  founded  on  a  sufil- 
dent  consideration,  which  may  be  either  good,  such 
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as  that  of  blood  or  of  mutual  love  and  affection  be- 
tween near  relatives  by  blood;  or,  valuable,  such  as 
money,  marriage,  goods,  services,  or  whatever  else 
may  be  deemed  in  law  an  equivalent.  Deeds  founded 
upon  good  consideration  are  considered  as  merely 
voluntary  conveyances,  and  may  be  set  aside  in 
favor  of  bona  fide  purchasers  or  where  made  and 
accepted  with  intent  to  defraud  the  creditors  of  the 
grantor. 

At  common  law  the  grantor  must  seal  as  well  as 
sign  the  deed,  a  written  instrument  not  under  seal 
having  been,  in  general,  held  to  be  ineffective  and 
ineffectual  to  pass  legal  title  to  land,  though  it 
might  pass  an  equitable  interest  The  seal  intended 
by  the  common  law  requirement  was  an  impression 
upon  wax  or  wafer  or  some  other  tenacious  sub- 
stance capable  of  being  impressed,  and  being  afiixed 
in  some  way  at  the  end  of  the  instrument,  usually 
just  after  the  signature,  and  so  important  was  a 
seal  considered  that  often  it  was  as  large  as  a  half 
dollar  and  attached  to  such  instrument  by  means  of 
a  ribbon.  In  the  eastern  States,  for  a  long  time, 
the  common  law  seal  was  requisite.  Later  a  seal 
fashioned  to  imitate  wax  was  afiixed  and  this  was 
foUowed  by  merely  the  a£9xing  of  anything  repre- 
senting a  seal  until  at  the  present  day,  in  most 
States,  all  that  is  required  is  some  scroll  or  a  flour- 
ish of  the  pen  after  the  signature,  or  the  letters 
''L.  S.,''  denoting  the  place  of  the  seal,  while  in 
some  States  no  seal  is  required  to  render  the  in- 
strument valid.  Some  States  require  the  seal  of 
the  Notary  Public  taking  the  acknowledgment  to  be 
a£Bxed,  which  is  usually  done  by  an  impression 
directly  of  the  device  adopted  by  the  Notaxy  as  his 
seal. 
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In  order  to  pass  title  to  land  the  word  ''land/'  or 
something:  equivalent  should  be  used,  and  the  land 
should  be  sufficiently  described  by  metes  or  bounds, 
or  otherwise,  to  be  easily  located  or  identified.  Land 
bounded  in  general  terms  by  a  small  lake,  pond  or 
stream,  above  tide  water,  and  not  navigable,  as  so 
generally  understood,  is  not  bounded  by  the  bank 
thereof,  but  by  the  middle  of  the  stream,  unless 
otherwise  specified,  subject  to  its  use  however  by 
the  public  as  a  highway,  and  the  grantor  has  a 
right,  in  such  cases,  to  use  the  land  and  the  water 
in  any  way  not  inconsistent  with  the  public  ease- 
ment. If  bounded  by  the  sea,  bay,  or  a  navigable 
river,  or  tide-water,  the  line  of  ordinary  highwater 
mark  is  understood  and  inferred,  where  the  com- 
mon law  prevails. 

The  deed  must  be  signed  and  the  execution 
thereof  must  be  acknowledged  by  the  grantor  be- 
fore a  Notary  Public  or  some  other  officer  author- 
ized to  take  acknowledgment  of  deeds. 

To  complete  the  transfer  of  title  to  land  by  deed, 
delivery  of  the  deed  must  be  made  by  the  grantor, 
or  some  one  acting  for  him  or  her,  to  the  grantee 
or  to  some  person  authorized  by  such  grantee  to  re- 
ceive it.  It  may  be  delivered  to  a  third  party  in 
escrow,  to  be  kept  by  such  party  until  certain  con- 
ditions agreed  upon  to  be  performed  have  been  per- 
formed, and  then  delivered  to  the  grantee.  Until 
the  condition  be  performed  and  the  deed  delivered 
ov^  the  entire  estete  remains  in  the  grantor. 
-^^Ry  statute  law  of  every  State  deeds  of  convey- 
ance of  land  are  required  to  be  recorded.  If  not  re- 
corded they  are  still  valid,  as  against  the  grantor 
and  his  heirs,  but  are  void  as  to  any  subsequent 
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bona  fide  purchaser  or  mortgagee  of  the  land  de- 
scribed therein  whose  deed  or  mortgage  shall  be 
first  recorded.  It  behooves  every  grantee  of  land, 
for  his  or  her  protection,  to  attend  at  once  to  having 
the  deed  recorded  in  the  proper  recording  or  regis- 
ter's office. 

In  States  where  the  wife  has  a  right  of  dower  in 
land  owned  by  her  husband,  it  is  necessary,  in  order 
to  convey  same  free  from  such  dower,  that  the 
wife  join  with  her  husband  in  the  execution  of  the 
deed  to  release  such  dower,  or  to  execute  a  separate 
deed  or  instrument  so  releasing  her  dower  to  the 
purchaser,  otherwise  the  grantee  takes  the  title 
subject  to  such  dower.  In  some  States  the  wife 
must  be  separately  and  privately  examined  by  the 
officer  taking  the  acknowledgment,  respecting  the 
free  execution  of  the  deed  on  hei^  part 

In  all  the  States,  except  Louisiana,  feme  coverts 
could  originally  only  convey  their  real  estate  with 
the  consent  of  their  husbands,  who  were  required 
to  be  parties  to  the  deed  or  instrument  of  convey- 
ance, and  who  were  required  to  sign  and  acknowl- 
edge the  execution  of  the  same.  This  rule  has  been 
changed  in  most  of  the  States  where  the  wife  now 
has  the  right  to  her  own  separate  estate,  and  pur- 
chase and  sell  real  property  as  freely  as  a  feme  sole, 
yet  in  some  States  the  husband  must  still  join  in 
the  deed  executed  by  the  wife  to  insure  good  title 
to.  the  purchaser. 

The  early  English  system  of  conveyancing  re- 
sulted in  a  very  lengthy  and  cumbersome  form  of 
a  deed,  containing  much  legal  phraseology  hard  for 
the  average  layman  to  understand;  but  quite  gen- 
erally now  in  the  United  States  the  form  of  the 
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deed  is  very  simple^  many  of  the  States  havinsr  by 
statute  prescribed  a  short  form  of  deed.  Deeds  are 
of  several  kinds,  having  respect  to  the  estate  con- 
veyed and  the  covenants  and  warranties  redted, 
and  are  known  as  Warranty  Deeds;  Full  Covenant 
Warranty;  Qnit  Claim;  Covenant  Against  Grantor; 
Executor's;  Gnardian%  etc.  The  usual  form  is  the 
Warranty  Deed,  in  which  the  grantor  warrants  the 
title  to  the  land  and  agrees  to  defend  the  same 
against  the  daim  thereto  of  any  person  lawfully 
claiming  the  same  or  any  part  thereof.  A  purchaser 
holding  title  under  such  a  deed,  in  case  he  or  she 
be  ejected  by  some  person  having  a  better  title 
thereto  than  the  grantor,  has  a  right  of  action 
against  the  grantor  to  recover  the  purchase  price 
paid  for  such  land,  together  with  any  damages  suf- 
fered by  reason  of  such  purchase  and  ejectment. 
A  purchaser  holding  title  under  a  Full  Covenant 
Warranty  Deed  has  a  right  of  action  against  the 
grantor  at  any  time  it  is  discovered  the  grantor  had 
no  title  to  convey,  or  it  is  discovered  the  title  is  de- 
fective. Under  a  Quit  Claim  Deed  the  grantor  sim- 
ply conveys  any  title  he  or  she  may  have  in  the 
land  described  in  the  deed,  and  it  does  convey  fully 
any  such  title  or  interest  therein,  but  should  it  hap- 
pen the  grantor  had  no  title  the  grantee  has  no 
right  of  action  to  compel  the  giving  of  good  title, 
or  for  any  damages,  unless  some  purchase  price  be 
paid  to  and  received  by  the  grantee  upon  a  repre- 
sentation, on  his  or  her  part,  that  he  or  she  had 
certain  title  or  interest,  when  such  purchase  price 
and  any  damages  may  be  recovered.  A  deed  Cove- 
nant against  Grantor  contains  a  covenant  simply, 
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on  the  part  of  the  grantor,  that  he  or  she  has  not 
done  or  suffered  anything  to  be  done  whereby  the 
title  has  become  affected  or  incumbered,  and  be]rond 
that  does  not  warrant  any  title. 

The  covenants  in  a  deed  bind  the  heirs,  executors 
and  assigns  of  the  grantor. 

The  title  to  real  estate  is  so  important  that  the 
vendor  and  purchaser  thereof  cannot  afford  to  em- 
ploy but  a  competent  lawyer,  well  informed  in  mat^ 
ters  of  title  and  real  estate  law,  to  prepare  the  deed 
of  conveyance  and  attend  to  the  passing  of  title. 
Probably  no  one  subject  has  produced  so  much  long, 
tedioud  and  expensive  litigation,  as  that  arising  out 
of  defective  titles  to  real  estate,  or  faulty  description 
of  the  property  sought  to  be  conveyed.  A  purchaser 
of  land  should  never  take  title,  or  seek  to  take  title, 
without  having  the  title  examined,  and  the  deed 
or  other  instrument  of  conveyance  passed  upon  by 
a  lawyer  known  to  be  well  informed  on  the  sub- 
ject of  titles.  A  few  dollars  spent  in  this  way  will 
not  only  insure  the  satisfaction  that  one's  title  is 
good,  but  may  mean  the  saving  of  many  dollars  in 
expensive  litigation  later,  and  possibly  the  loss  of 
the  property,  altogether.  My  long  experience  as  a 
specialist  on  the  subject  of  real  estate  and  titles 
has  brought  to  my  attention  many  losses  occasioned* 
through  mere  carelessness,  or  a  desire  to  avoid  the 
expenditure  of  a  few  dollars  at  the  right  time,  and 
I  cannot  refrain  at  this  time  from  giving  the  advice 
above  noted. 

Title  by  Will  w  Devise.  Another  instrument 
through  which  title  to  real  property  may  be  ob- 
tained or  disposed  of,  is  that  instrument  known  as 
a  ''Will.''    A  will  is  an  instrument  required  to  be 
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in  writins:  on  paper  or  parchment,  signed  by  the 
testator  at  the  end,  and  under  seal  (except  in  the 
case  of  a  soldier  in  time  of  war  or  a  sailor  on  sea), 
which  disposes  of  real  and  personal  property,  or 
either,  to  take  effect  at  and  after  the  death  of  the 
testator.  When  a  wiU  operates  upon  real  property 
it  is  sometimes  called  a  devise.  The  more  general 
and  popular  denomination  of  the  instrument,  when 
embracing  both  real  and  personal  property,  is  that 
of  last  win  and  testamoit.  Modestinus  in  the 
Roman  law  has  given  to  such  an  instrument  the 
most  precise  definition — ^Testamentum  est  volunta- 
tis  nostraa  justa  sententia  de  eo  quod  quis  post 
mortem  suarn  fieri  vdit. 

The  subject  of  wills  and  testaments,  who  may 
make  them,  the  manner  of  their  execution,  and 
property  that  may  pass  thereunder,  will  be  treated 
in  another  chapter  under  the  title  of  ''Last  Will  and 
Testament'' 

Title  by  Descent. — ^Another  channel  through 
which  title  passes  and  is  obtained  is  that  by  de- 
scent. This  title  is  obtained  through  operation  of 
law,  by  the  heirs  at  law  of  a  person  owning  title 
to  land,  who  dies  intestate — ^that  is,  without  leaving 
any  last  will  and  testament,  or  leaving  a  will  fails 
to  devise  land  thereby.  The  persons  who  so  in- 
herit do  so  pursuant  to  the  law  of  the  State  wherein 
the  land  is  situated,  and  they  take  such  title  as  the 
deceased  had  therein  at  the  time  of  his  death,  and 
subject  to  any  limitations  or  liens  thereon.  The 
rule  or  law  of  descent  varies  somewhat  in  the  dif- 
ferent States  and  no  attempt  will  be  made  in  this 
chapter  to  treat  of  the  various  rules  whereby  title 
passes  by  descent. 
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PERSONAL  PROPERTY 

Personal  property  embraces  all  objects  and  risrhts 
which  are  capable  of  ownership,  except  freehold 
estates  fai  land,  and  incorporeal  hereditaments 
issuing  thereout,  or  exercisable  within  the  same. 
Certain  kinds  of  personal  property  are  quite  closely 
allied  to  real  property,  however,  and  are  subject 
to  some  of  the  rules  governing  the  latter — such  as 
Heirlooms,  being  personal  chattels  which  descend 
to  the  heir  along  with  the  inheritance ;  Title  deeds 
to  real  property  and  the  keys  to  the  buildings  on 
real  property,  which  go  to  ttie  one  entitled  to  the 
land;  growing  crops,  upon  the  death  of  the  person 
who  planted  them,  pass  to  the  executor  or  admin- 
istrator, however,  and  not  to  the  heir  of  the  land. 
Personal  property  known  as  ''fixtures,''  being  tem- 
porary chattels  annexed  to  the  land,  which  he  or 
his  representative  may  afterwards  sever  and  re- 
move. 

Other  kinds  of  personal  property  are,  tame  ani- 
mals; animals  ferae  nature;  ships;  money;  negotia- 
ble paper;  insurance  policies;  patents;  oopjrrights; 
trade-marks;  seats  in  exchanges;  debts  and  de- 
mands; shares  of  stock,  and  bonds  and  mortgages, 
and  bonds  issued  by  the  government,  State,  city  or 
other  municipality,  or  by  corporations;  good  will, 
names,  furniture,  jewelry,  personal  effects,  etc  All 
this  property,  like  real  property,  may  belong  to  one 
owner  or  to  several  holding  the  relation  of  joint 
tenants  or  tenants  in  conunon ;  or  as  i>artners,  or  as 
members  of  corporations,  joint  stock  companies  or 
other  societies. 

Title  to  personal  property  may  be  acquired  and 
disposed  of  with  much  less  formality  than  title  to 
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real  estate.  It  may  be  acquired  by  occupancy  or 
the  talcing  of  possession  with  intent  to  appropriate, 
of  things  which  before  belonged  to  nobody,  or  of 
things  abandoned  or  lost  by  unknown  owners;  by 
gift  from  an  owner  accompanied  with  delivery  of 
possession ;  by  sale  and  delivery*  of  possession ;  and 
upon  death  of  the  owner,  either  through  will  or  pur- 
suant to  the  law  of  distribution  of  personal  prop- 
erty. 

The  most  common  method  of  passing  title  to  per- 
sonal property,  such  as  to  goods,  wares  and  mer- 
chandise, is  by  delivery  of  possession.  Another 
method  is  by  execution  and  delivery  of  a  bill  of 
sale,  corresponding  to  a  deed  of  real  property, 
whereby  the  property  sold  and  to  be  conveyed  is 
described.  Such  bill  of  sale  is  executed  in  practi- 
cally the  same  manner  as  a  deed  and  is  completed 
by  delivery  to  the  purchaser.  By  statute  in  most 
States,  known  as  the  Statute  of  Frauds,  a  sale  of 
personal  property  above  a  fixed  amount  in  value, 
is  void  unless  a  bill  of  sale  is  executed,  or  some 
memoranda  of  the  sale  is  signed  by  the  parties,  or 
one  of  them,  or  the  property  or  some  part  thereof 
is  delivered.  Personal  property  may  be  and  is  dis- 
posed of  by  will  of  the  owner,  known  as  his  or  her 
last  will  and  testament. 

In  the  purchase  of  personal  property,  except  such 
as  is  pui'chased  in  the  usual  course  of  trade  and 
commerce,  the  purchaser  should  see  to  it  that  the 
vendor  has  good  title  thereto,  and  that  no  incum- 
brance, in  the  way  of  chattel  mortgage  or  lien  of 
a  prior  owner  exists,  for  the  purchaser  gets  no 
better  title  than  the  vendor  has  therein  at  the  time 
of  a  sale  thereof.    Many  articles  of  personal  prop- 
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erty  is  now  purehased  upon  installment,  or  imder 
a  conditional  bill  or  agreement  of  sale,  whereby  the 
owner  retains  title  with  the  right  to  reclaim  pos- 
session thereof  nntn  the  purchase  price  is  fully 
paid,  and  for  that  reason  persons  parchasing  arti- 
cles of  personal  property,  snch  as  household  furni- 
ture, jewelry,  machinery  and  the  like,  from  any 
person  other  than  the  manufacturer  or  dealer, 
should  look  carefully  to  the  title  of  the  vendor. 


CHAPTER  Vm 

THE  LAST  WILL  AND  TESTAMENT 

DEFINITION  and  History^F-^tlnder  the  Enfflish 
statute  of  Wills  82  H^uy  Vm,  and  later 
under  29,  Charles  IL,  married  women  were 
not  competent  persons  to  devise  real  estate.  The 
English  law  of  devise  having  been  brought  into 
this  country  by  our  ancestors,  this  disability  ex- 
isted  for  a  long  time  here.  Since  the  general  rule 
now  is,  that  all  persons  of  sound  mind  and  memory, 
except  infants,  may  make  wills  devising  real  estate 
and  bequeathing  personal  property,  the  subject  of 
''Wills  and  Testaments''  is  probab^r  one  of  as  much 
importance,  and  of  as  great  interest,  to  the  women 
of  America  as  any  other  one  legal  subject 

A  'Vill,"  having  reference  to  the  subject  under 
discussion,  is  the  legal  declarati<m  of  one's  inten- 
tion, whi^  he  or  she  ''wills"  to  be  performed  after 
death.^  An  instrument  by  which  a  person  makes 
disposition  of  his  or  her  property,  to  be  carried  out 
or  performed  at  and  after  deatii.  ^Laat  Willt'' 
means  the  last  legal  declaration  of  erne's  intention, 
or  the  last  instrument  coming  under  the  above 
deifaiiti<m.  In  the  primitive  age  of  many  nations 
wiDs  were  unknown,  this  being  so  with  the  ancient 
Germans  and  before  they  came  in  dose  contact  with 
the  Roman  power,  and  under  the  laws  of  lycurgus 
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and  with  the  Athenians  before  the  time  of  Solon. 
As  civilization  advanced  and  the  people  became  pos- 
sessed of  wealth,  the  general  interests  of  society 
brought  them  to  realize  that  every  man  should  have 
the  free  enjoyment  and  right  of  disposition  of  his 
own  property,  subject,  however,  to  certain  re- 
straint in  the  interests  of  family  rights,  and  subject 
to  certain  rules  governing  competency  to  so  dispose 
of  property.  The  Attic  laws  of  Solon  allowed  the 
Athenians  to  devise  their  estates,  provided  they  had 
no  legitimate  children  and  were  competent  in  mind, 
and  not  laboring  under  any  personal  disability.  If 
they  had  children  the  power  to  devise  was  limited, 
the. parent  being  allowed  to  devise  if  the  sons  died 
under  sixteen  years  of  age;  and,  in  case  of  daugh- 
ters, to  devise  upon  condition  that  the  devisees 
should  take  the  daughters  in  marriage.  No  devisee 
could  take  possession  of  the  estate  however,  except 
under  the  adjudication  of  a  court  of  justice,  which 
likely  corresponded  somewhat  to  our  requirement 
that  a  will  shall  be  admitted  to  probate  in  some 
court  of  competent  jurisdiction  before  it  becomes 
effective.  The  introduction,  it  is  said,  by  Solon  of 
the  above  mentioned  law  was  accompanied  with 
great  fraud  and  resulted  in  much  litigation, 
although  such  laws  were  considered  to  have  had  the 
merit  of  conscience  and  simplicity. 

Prior  to  the  period  of  the  Decemvirs  no  Roman 
citizen  was  permitted  by  will  to  change  the  order 
of  succession,  unless  the  act  was  done  and  per- 
mitted in  the  assembly  of  the  people.  The  Twelve 
Tables  permitted  the  making  of  wills  to  an  unlim- 
ited extent,  but  by  the  interpretation  and  authority 
of  the  tribunals,  this  power  was  qualified.    Wills 
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then  oould  only  be  executed  with  great  ceremony 
before  five  citizens  who  were  supposed  to  represent 
the  people.  Later,  by  the  law  of  the  praetors,  seven 
witnesses  were  necessary  who  were  required  to  afiix 
their  signatures  and  their  seals. .  Later  the  power 
to  devise  was  checked  by  Emperor  Justinian,  it 
being  then  provided  that  unless  a  fourth  part  of 
the  inheritance  was  reserved  for  the  children,  the 
devises  were  allowed  to  be  set  aside  as  inoffldous, 
under  the  presumptive  evidence  of  mental  imbecil- 
ity on  the  part  of  the  testator. 

Coming  to  the  time  of  the  Anglo-Saxons  and  the 
Danes  in  England,  prior  to  the  C!onquest,  a  period 
when  the  law  of  England  is  described  as  ''Mediaeval 
law/'  and  a  period  of  which  we  have  no  clear  and 
definite  record  of  what  the  law  really  was,  lands 
were,  as  stated  by  some  writers,  devisable  to  a  lim- 
ited and  qualified  extent,  but  upon  the  establish- 
ment of  the  Feudal  system  after  the  Norman  C!on*- 
quest,  lands  held  in  tenure  ceased  to  be  devisable 
because  of  the  feudal  doctrine  of  non-alienation 
without  the  consent  of  the  lord,  for  the  power  of 
devising  would  have  materially  affected  many  of 
his  rights  and  privileges.  Eventually  the  power  to 
devise  the  use  was  exercised,  and  ttds  power  was 
upheld  by  the  courts  of  equity  as  a  disposition  bind- 
ing in  conscience,  and  this  equitable  power  con- 
tinued until  it  became,  by  statute,  the  legal  estate. 
Later  the  enactment  of  the  statute  of  uses,  like  the 
introduction  of  feuds,  again  destroyed  the  privilege 
of  devising,  but  within  a  short  time,  less  than  five 
years  thereafter,  such  restriction  was  effectually  re- 
moved by  the  Statute  of  Wills  of  32  Henry  Vm. 
IS 
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That  statute  gwe  the  first  legal  power  of  devismg, 
applying  the  power  of  devising  to  socage  estates — 
that  is,  lands  held  in  consideration  of  services  cer- 
tain or  definite  in  nature  and  amount — and  to  two- 
thirds  of  the  lands  held  by  knight  service.  This 
last  limitation  was  removed  with  the  abolition  of 
the  military  tenures  in  the  beginning  of  the  reign 
of  Charles  n^  and  thereupon  the  right  to  dispose 
of  real  property  by  will  became  absolute. 

Fowler^  in  his  work  on  Decedent's  Estate  Law, 
holds  that  certain  lands  in  England  were  devisable 
for  a  long  period  prior  to  the  Statute  of  Wills,  such 
as  borough  or  burgage  lands  in  some  of  the  ancient 
towns — ^for  instance,  London,  York  and  Oxford — 
the  "C!onquest"  and  the  stricter  feudal  law  which 
followed  having  no  effect  whatever  on  the  right  of 
disposition  of  such  lands. 

Chattel  interests  in  land  were  also  devisable  at 
common  law  independently  of  the  Statute  of  Wills. 

The  English  law  of  devise  was  incorporated  into 
our  colonial  jurisprudence  with  such  modifications 
as  seemed  expedient.  The  statute  regulations  re- 
garding the  devise  of  lands  in  all  the  States  of  the 
Union  are  substantially  the  same  as  contained  in 
the  Statutes  of  S2  Henry  Vm,  and  29  Charles  n. 

Turning  our  attention  for  a  moment  to  the  sub- 
ject of  what  is  known  as  ''personal  property/'  we 
find  that  the  mediaeval  law  of  England  permitted 
disposition  of  at  least  two-thirds  of  a  man's  per- 
sonal property^  but  it  was  the  Ecclesiastical  and 
not  the  Common  law  which  regulated  such  disposi- 
tion. Under  this  law  testators  having  families  were 
at  liberty  to  dispose  outside  of  the  family  only  one- 
third  of  the  personalty.    It  seems  apparently  to 


LAST  WILL  AND  TESTAMENT  99 

have  the  been  the  church's  idea  that  an  equitable 
distribution  for  the  laity  to  make  was,  one-third  to 
the  widow;  a  third  to  the  children,  and  the  remain- 
ing third  according  to  the  testator's  personal  desire, 
such  third,  or  a  large  portion  thereof,  usually  hav- 
ing been  considered  a  proper  subject  for  bequest 
to  the  Holy  Church  for  charity,  although  this  was 
optional  with  the  testator,  there  appearing  to  have 
been  no  direct  law  governing  the  disposition  of  this 
remainder.  If  there  was  no  wife  or  issue,  then 
there  does  not  appear  to  have  been  any  limitation 
imposed  respecting  a  disposition  of  the  personalty. 
Wills  of  personal  property  are  termed  ''testaments,'' 
so  we  now  have  the  term  ''wiU  and  testament,"  as 
used  in  modem  tunes. 

Hie  Statute  of  Wills  gave  the  right  to  devise  real 
property  to  all  persons  of  sound  mind,  excepting 
infants  and  married  women.  The  English  rule  i)er- 
mitted  testaments  of  chattels  to  be  made  by  male 
infants  of  the  age  of  fourteen,  and  by  female  in- 
fants of  the  age  of  twelve  years.  A  married  woman 
could  not  make  a  testament  any  more  than  a  will, 
except  under  a  power,  or  marriage  contract  But 
infants,  married  women,  and  persons  of  non-sane 
memory,  and  aliens,  were  permitted  to  be  devisees. 

The  English  Statute  of  Wills  sought  to  prevent 
property  from  being  tied  up  in  perpetuity  or  from 
being  <Uverted  from  the  family  of  the  testator,  by 
prohibiting  devises  to  corporations,  but  under  the 
Statute  of  43  Elizabeth,  commonly  called  the  Statute 
of  Charitable  Uses,  a  devise  to  a  corporation  for  a 
charitable  use  was  permitted.  Later  English  law 
does  not  appear  to  have  been  as  jealous  of  the  family 
rights  and  interests,  for  it  permitted  a  testator  to 
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devise  his  estate  to  strangers  and  disinherit  his  own 
children.  This  last  stated  rule  is  quite  generally 
the  law  in  all  the  States  of  the  Union,  a  person  <tf 
sound  mind  being  permitted  to  do  with  his  or  her 
property  as  he  or  she  desires,  and  not  being  com- 
pelled to  leave,  as  is  often  the  notion  of  many  peo- 
ple, a  dollar  to  such  children,  or  to  the  heirs,  to 
render  the  will  valid.  Provision  is  quite  generally 
made,  however,  in  the  interests  of  children  bom 
after  the  making  of  a  will  who  are  not  provided  for 
therein,  upon  the  assumption  that  had  they  been 
bom  the  testator  would  have  provided  for  them,  and 
such  children  usually  are  allowed  to  take  from  tes- 
tator's estate  the  same  portion  they  would  have 
taken  in  the  absence  of  a  will.  Statutes  of  the 
several  States  deal  with  the  matter  of  devises  and 
bequests  to  corporations,  charitable  or  otherwise, 
and  the  extent  to  which  a  testator  may  give  his 
or  her  property  to  such  corporations. 

The  right  to  make  a  disposition  of  property  by 
will  is  held  to  be  not  a  natural  right,  and  in  the 
United  States  the  right  is  not  a  constitutional  right, 
being  solely  the  product  of  statutory  enactment  in 
the  case  of  disposition  of  real  property,  and  of  ju- 
dicial legislation  in  the  case  of  personal  property; 
In  both  England  and  the  United  States  the  law- 
making body  has  prescribed  in  what  manner,  by 
whom  and  to  whom,  and  how  much  property  may 
be  disposed  of  by  will  in  particular  cases,  and  what 
species  of  interest  will  be  wholly  exempt  from  such 
disposition. 

No  particular  form  in  which  a  will  shall  be 
worded  has  ever  been  prescribed,  nor  is  it  necessary 
that  any  particular  language,  technical  or  others 
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wise,  be  employed,  it  beinir  only  necessary  that 
such  langaage  be  used,  and  nsed  in  such  manner, 
that  the  intention  of  the  testator  can  be  reasonably 
ascertained.  The  statute  does  however  prescribe 
the  manner  and  formality  of  the  execution  of  an 
instrument,  to  constitute  it  a  valid  will  entitled  to 
probate,  and  such  statutory  requirements  must  be 
strictly  followed  pr  the  testamentary  disposition  of 
property  fails  for  want  of  proper  execution  of  the 
wilL  In  this  connection  it  will  be  well  to  say,  as  a 
word  of  advice,  that  in  the  drafting  and  execution 
of  an  instrument  of  so  much  importance,  to  both 
the  testator  and  the  beneficiaries  thereunder,  great 
care  should  be  taken  that  it  states  the  testator^s 
wishes  in  no  ambiguous  language,  and  that  the  exe- 
cution thereof  is  strictly  in  accordance  with  the 
statutory  requirements  of  the  State  where  exe- 
cuted, and  no  safer  course  can  be  followed  than  by 
consulting  or  emplo3ring  a  competent  person  to  at- 
tend to  both  the  drafting  and  execution  of  the  will. 

Under  the  common  law  a  will  devising  real  prop- 
erty referred  to  property  of  the  testator  at  the  date 
of  the  execution  of  the  will,  and  did  not  transfer 
title  to  any  real  property  subsequently  acquired, 
but  this  rule  has  been  abolished  by  statute  in  Eng- 
land and  in  nearly  every  State  of  the  Union,  the 
win  now  speaking  as  of  the  date  of  testator's  death, 
and  passing  all  real  and  personal  property  then 
owned  and  possessed  by  the  testator,  unless  the 
will  contains  a  contrary  provision. 

As  to  the  persons  named  in  the  will  it  is  also  the 
rule,  under  the  operation  of  our  modem  statutes, 
that  it  speaks  as  of  the  date  of  the  death  of  the  tes- 
tator, in  the  absence  of  any  dear  indication  of  an 
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intention  that  any  part  thereof  shall  refer  to  an- 
other period.  Thus  if  a  testator  speaks  of  ''his 
children"  without  describing  them  by  name,  he  or 
she  will  be  presumed  to  mean  the  children  in  exist- 
ence at  his  or  her  death,  rather  than  at  the  time  of 
making  the  will.  But  the  rule  is  one  of  intention 
and  readily  jrields  to  expressions  showing  that  the 
testator  refers  to  things  or  persons  as  they  existed 
at  the  date  of  the  will,  or  conditions  may  have  so 
changed  that  it  cannot  be  presumed  that  he  or  she 
intended  to  refer  to  persons  and  things  existing  at 
the  time  of  death — for  example:  A  testator  says 
"I  give  to  my  wife/'  etc.,  and  the  wife  living  at  the 
time  of  making  such  will  subsequently  dies  and  tes- 
tator remarries  and  dies  leaving  surviving  the  sec- 
ond wife,  such  second  wife  will  be  held  not  entitled 
to  take  the  legacy  or  devise,  the  testator  clearly 
not  having  her  in  mind  when  making  the  will. 
Should  he  say  however,  "I  give  to  my  wife  living 
at  the  time  of  my  death,  etc.,  without  otherwise 
describing  or  naming  her,  it  will  be  presumed  he 
means  the  person  answering  that  description  at  the 
time  of  his  death.  The  question  of  what  was  the 
intention  of  the  testator  is  very  often  one  for  de- 
termination by  the  proper  court.  If  the  testator 
directs  a  distribution  of  his  or  her  property  accord- 
ing to  law,  or  among  such  persons  as  would  take 
as  next  of  kin  under  the  statute,  he  or  she  will  be 
presumed  to  mean  the  law  or  statute  on  the  subject 
in  existence  at  the  death  of  testator. 

The  validity  of  a  devise  of  real  property,  both  as 
regards  the  power  and  testamentary  capacity  of  the 
testator,  and  the  form  and  manner  of  execution  of 
the  will,  is  determined  solely  according  to  the  law 
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of  the  State  where  the  land  devised  is  situated,  and 
as  regards  personal  property  its  disposition  is  gov- 
erned by  the  law  of  testator's  domicile  at  the  time 
of  his  or  her  death.  This  rule  governing  in  cases 
of  personal  property  may,  where  the  testator  exe- 
cutes his  or  her  will  in  one  State  or  country  and 
then  removes  to  another  State  or  country,  operate 
to  bring  about  a  revocation  of  the  will  as  to  the 
personalty.  A  testator  making  a  will  of  personal 
property  and  afterwards  removing  to  another  State 
should  at  once  seek  advice  as  to  the  validity  of  the 
will  under  the  law  of  the  changed  domicile  to  avoid 
the  possibility  of  dying  intestate  as  to  the  personal 
property. 

It  will  be  well  to  note  just  here,  that  a  person's 
domicile  is  where  that  person  has  his  or  her  true, 
fixed,  permanent  abode  and  principal  domestic  es- 
tablishment. A  person  can  have  two  or  more  resi- 
dences widely  separated,  but  can  have  but  one  domi- 
cile, and  in  the  absence  of  any  evidence  to  the  con- 
trary, the  testator  will  be  presumed  to  have  been 
domiciled  in  the  place  where  he  or  she  resided  at 
the  date  of  death.  Yet  where  one  has  a  permanent 
home,  and  a  summer  home,  death  at  the  latter 
might  not,  and  usually  would  not  be  held  to  have 
occurred  at  the  place  of  domicile,  and  the  law  of 
the  permanent  home  would  control.  The  question 
of  domicile  is  often  one  for  judicial  determination. 
While  a  husband  and  wife  aire  living  together  her 
domicile  is  that  of  his.  But  a  wife  after  abandon- 
ment or  absolute  divorce,  or  a  judicial  separation, 
may  acquire  and  retain  a  domicile  separate  and  dis- 
tinct from  that  of  her  husband.    It  has  also  been 
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hdd  that  where  a  wife  with  the  consent  of  her  hus- 
band, lived  apart  from  him  for  years,  he  oontribut- 
ing  nothing  to  her  support,  that  his  rights  in  her 
property  on  her  death  would  be  governed  by  the 
law  of  her  domicile  rather  than  that  of  his. 

By  statute  in  many  States  a  homestead  exemp- 
tion is  reserved  to  the  h^ad  of  the  family,  and  this 
is,  in  most  cases,  incapable  of  being  devised  by  such 
head,  but  will,  on  his  death,  descend  to  the  widow 
or  children,  or  other  persons  named  in  the  statute. 

All  statutes  which  regulate  the  execution  of  wills 
require  that  the  testator  shall,  at  the  date  of  exe- 
cuting the  will,  have  a  sound  and  disposing  mind 
and  memory.  Sanity  of  mind  is  the  normal  con- 
dition of  most  human  beings  and  the  law  therefore 
presumes  that  all  persons  are  of  sound  mind  and 
able  to  attend  to  their  ordinary  affairs,  so,  in  ap- 
plying this  prindide  to  the  probate  of  wills,  it  is 
the  general  rule,  sustained  in  a  majority  of  cases, 
that  all  persons  who  contest  the  validity  of  a  will 
upon  the  grounds  of  a  lack  of  mental  capacity,  has 
the  burden  to  show  by  competent  evidence,  incom- 
petency, except  where  the  testator  is  shown  to  have 
suffered  from  fixed  insanity,  not  mere  delirium, 
prior  to  the  execution  of  the  will.  It  is  often  said 
that  the  burden  of  proof  to  show  the  due  execution 
of  the  will,  and  capacity,  is  upon  the  person  pro- 
pounding the  will  for  probate,  and  to  a  certain  ex- 
tent that  is  so,  but  that  burden  is  usually  met  by 
making  out  a  prima  fade  case  by  the  subscribing 
witnesses.  This  is  the  rule  in  most  States,  but  in 
some  States  however  the  burden  remains  on  the 
proponent  throughout,  the  presumption  that  all 
persons  are  of  sound  mind  being  disregarded. 
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The  test  of  competency,  or  the  general  rule  as 
to  sound  mind  is,  that  if  the  testator,  when  making 
his  or  her  will,  understands  fully  and  intelligently 
the  nature  of  the  business  in  which  he  or  she  is  en- 
gaged, comprehends  generally  the  nature  and  ex- 
tent of  the  property  which  constitutes  the  estate 
and  which  he  or  she  intends  to  dispose  of,  and  recol- 
lects the  objects  of  her  or  her  bounty,  such  person 
has  sufficient  capacity  to  make  a  will.  The  deceased 
need  not  have  had  a  perfect  mind,  his  or  her  mental 
powers  may  have  been  weakened  by  disease  or  di- 
minished by  old  age;  he  or  she  may  not  have  had 
capacity  to  make  a  contract  or  attend  to  the  ordi- 
nary affairs  of  life,  and  yet  may  have  had  the  testar 
mentary  power  required  to  make  a  valid  wilL  It 
will  be  seen  that  a  person  to  be  competent  to  make 
a  will  need  have  less  mental  capacity  than  is  ordi- 
narily required  to  make  any  ordinary  contract. 

The  kinds  and  forms  of  insanity  or  the  many 
delusions  under  which  the  testator  may  be  laboring 
at  the  time,  which  renders  him  or  her  incom- 
petent to  make  a  valid  will,  are  so  varied  and  so 
numerous  that  an  enumeration  of  or  a  discussion 
thereof  within  the  scope  of  this  work  is  practically 
impossible.  A  satisfactory  study  of  this  branch  of 
the  subject  can  only  be  had  by  reading  some  stand- 
ard work  on  the  subject  of  wills  alone,  or  some  work 
devoted  to  the  question  of  testamentary  capacity, 
and  a  further  examination  of  the  decisions  of  the 
courts  of  the  se^^eral  States. 

No  rule  of  law  denies  to  a  person  who  is  dissi- 
pated and  habitually  addicted  to  the  excessive  use 
of  intoxicants  the  right  to  make  a  testamentary 
disposition  of  his  or  her  property,  yet  the  use  of 
14 
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such  intoxicants  may  have  produced  such  a  mental 
condition  as  to  render  the  testator  incompetent.  If 
he  lacks  the  testamentary  capacity  stated  in  the 
foregoing  rule  as  to  competency,  brought  on 
through  excessive  use  of  intoxicants,  than  objec- 
tions to  the  validity  of  a  will  executed  while  in  such 
state  of  incompetency  would  be  sustained. 

Total  blindness  per  se  and  defective  vision  do 
not  destroy  testamentary  capacity.  The  Civil  law, 
as  administered  by  the  ecclesiastical  judges  in  Eng- 
land, required  that  a  person  who  offered  for 
probate  the  will  of  a  person  known  to  have 
been  blind  when  the  instrument  was  executed,  must 
show  that  the  writing  had  been  read  to  him  and 
that  it  had  been  adopted  by  him  as  his  last  will 
and  testament  in  the  prei^ence  of  two  of  all  the  wit- 
nesses whose  names  are  subscribed  to  it.  Our  mod- 
em law  does  not  go  quite  as  far  as  this,  the  one 
who  presents  for  probate  the  will  of  a  testator  who 
was  blind  when  it  was  executed  having  the  burden 
of  proving  only  that  the  testator  had  knowledge  of 
the  contents  of  such  instrument.  The  blind  testa- 
tor is  practically  at  the  mercy  of  those  about  him 
when  he  executes  a  will  and  abundant  opportunity 
for  the  practice  of  fraud  and  imposition  exists,  be- 
cause of  his  inability  to  personally  see  the  contents 
of  the  instrument  he  signs,  and  therefore  the  courts 
require  in  such  cases  a  high  degree  of  proof  that 
the  testator  was  acquainted  with  its  contents  and 
understood  its  meaning,  and  that  the  will  correctly 
carries  out  his  wishes  and  intentions,  and  that  no 
imposition  whatever  was  employed  in  the  drafting 
or  execution  thereof. 

The  conmion  law,  in  the  time  of  Lord  Coke,  abso- 
lutely denied  the  possession  of  testamentary  capac^ 
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ity  to  one  who  had  been  deaf  and  dumb  from  nativ- 
ity, but  the  law  of  today  makes  no  distinction,  so 
far  as  testamentary  capacity  is  concerned,  between 
those  who  are  deaf  and  dumb  from  their  birth  and 
those  who  subsequently  became  so,  if  it  appears 
from  all  evidence  that  a  testator,  though  a  deaf 
mute,  possessed  sufficient  testamentary  capacity, 
and  that  the  instrument  expresses  his  or  her  wishes 
as  regards  the  disposition  of  property  after  death. 

It  was  conclusively  presumed  by  the  common  law 
that  one  who  was  deaf,  dumb  and  blind,  was  devoid 
of  understanding,  and  absolutely  without  testar 
mentary  capacity,  but  this  is  not  the  recognized 
rule  in  this  enlightened  day,  with  the  advantages 
and  facilities  that  are  offered  to  persons  so  severely 
afflicted,  to  learn  to  do  and  know  so  many  of  the 
things  their  more  fortunate  fellow  creatures  are 
able  to  do  and  know.  If  it  be  clear  from  proof  that 
a  testator  so  afflicted  understood  and  approved  the 
provisions  of  the  instrument,  it  will  be  sufficient  to 
declare  it  valid  and  allow  the  testamentary  wishes 
expressed  therein  to  be  fulfilled. 

Allegation  of  undue  influence  having  been  exer- 
cised over  a  testator  to  cause  him  or  her  to  make 
a  will  in  a  certain  way  is  often  interposed  as  an  ob- 
jection to  the  validity  of  a  will  and  to  its  probate. 
The  general  rule  on  this  subject  is  that  the  degree 
of  influence  necessary  to  be  exercised  over  the  mind 
of  the  testator  in  order  to  be  considered  undue,  and 
thereby  render  a  wiU  invalid  on  account  thereof, 
must  be  such  as  has  induced  the  testator  to  act 
contrary  to  his  or  her  own  wishes.  In  other  words, 
the  instrument  must  be  different  by  reason  of  cer- 
tain influence  exercised,  from  what  it  would  have 
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been  if  he  or  she  had  been  left  entirely  alone  and 
free  to  act  aooording  to  his  or  her  own  judgment 
and  discretion.  Here  flattery  of  or  kindness  shown 
toward  the  testator  causing  him  or  her  to  favor  the 
person  bestowing  the  flattery  or  showing  the  kind- 
ness, or  even  any  suggestions  to  the  testator,  if  he 
or  she  be  left  to  adopt  the  suggestions  or  not,  will 
not  amount  to  undue  influence.  The  influence  to  be 
undue  must  have  been  sufilcient  to  have  caused  him 
or  her  to  do  what  was  against  his  or  her  will,  so 
that  the  will  speaks  the  mind  of  another  rather 
than  that  of  the  testator.  Undue  influence  will 
never  be  presumed  to  exist  without  some  evidence 
of  some  facts  from  which  its  existence  may  reason- 
ably be  inferred,  and  the  burden  of  proving  undue 
influence  is  upon  the  person  alleging  it,  and  the 
undue  influence  must  have  been  in  operation  upon 
the  mind  of  the  testator  at  the  time  of  the  execu- 
tion of  the  will.  The  mere  fact  that  the  testator 
disposes  of  his  or  her  property  unequally,  or  in 
what  seems  an  unreasonable  manner,  or  disinherits 
an  heir,  raises  no  presumption  of  undue  influence 
nor  of  lack  of  testamentary  capacity.  Such  facts 
may  create  a  suspicion  that  the  testator  lacked  ca- 
pacity or  that  he  or  she  did  not  act  freely,  and  will 
be  taken  into  consideration  by  the  court  or  jury 
and  weighed  in  determining  whether  the  testator 
was  competent  or  not,  or  under  undue  influence  at 
the  time. 

Under  the  Roman  dvil  law  if  one  who  drew  the 
will  and  was  actively  engaged  in  superint^iding  its 
execution,  was  named  as  a  beneficiary,  the  instru- 
ment was  invalid,  but  the  common  law  does  not  go  to 
that  extreme,  such  fact  raising  merely  a  presump- 
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tion,  possibly,  of  undue  influence  sufficient  to  cast 
the  burden  of  proof  upon  tiie  proponent  to  show 
entire  absence  of  undue  influence. 

If  for  any  reason  throusrh  undue  influence  or 
fraud,  the  whole  will  is  void,  it  will  not  be  admitted 
to  proj^ate,  but  if  such  causes  affect  only  a  part 
or  certain  provisions,  the  part  affected  may  be  re- 
jected as  void  and  the  remainder  which  is  the  out- 
come of  the  free  action  of  the  testator  will  .be  al- 
lowed to  stand  as  valid. 

It  seems  never  to  have  been  possible  for  a  testa- 
tor-to  dispose  of  real  property  except  by  an  instru- 
ment in  writing,  and  the  Statute  29,  Car.  n,  com- 
monly known  as  the  Statute  of  Frauds,  required 
that  all  devises  or  bequests  of  lands  or  tenements 
which  were  devisable  under  the  Statute  of  Wills, 
or  by  custom,  must  be  in  writing  and  signed  by  the 
testator,  or  by  some  person  in  his  presence,  and  by 
his  direction  or  request,  and  that  such  devise  should 
be  attested  and  subscribed  in  the  presence  of  the 
testator  by  three  or  four  credible  witnesses.  Such 
provisions  have  been  adopted  by  necessary  implica- 
tion as  a  part  of  the  common  law,  and  in  nearly 
every  State  of  the  Union  practically  the  same  re- 
quirements havo  been  made  necessary  by  statute, 
with  the  additional  requirement,  in  express  terms, 
in  several  of  the  States,  that  the  testator  must  de- 
clare the  instrument  to  be  his  or  her  will  in  the 
presence  of  the  required  attesting  witnesses.  By 
Statute  I  Vict.  ch.  26,  and  the  statutes  of  the 
several  States,  the  same  requirement  is  applicable 
to  a  will  disposing  of  personal  property  alone.  The 
number  of  attesting  witnesses  now  required  in  most 
of  the  States  is  at  least  two. 


110  LAST  WILL  AND  TESTAMENT 

There  is  no  statutory  or  legal  requirement  that 
a  will  shall  be  written  on  any  particular  kind  of 
paper,  but  substantial  paper  or  parchment  is  usually 
employed  for  testamentary  purposes,  in  this  day 
paper  being  usually  used.  It  is  quite  usual  in  this 
age  of  printing  to  use  a  printed  form,  with  blanks 
properly  filled  in,  this  constituting  a  sufficient  com- 
pliance with  the  statutory  requirement  that  a  will 
shall  be  in  writing,  except  in  the  case  of  what  are 
known  as  ''holographic  wills,''  which  must  be  wholly 
in  writing  and  written  by  the  hand  of  the  testator. 

Wills  should  be  legibly  written  in  durable  ink, 
but  in  this  age  of  typewriting  a  will  written  on  a 
typewriter  comes  within  the  meaning  of  the  statute, 
although  the  better  way  is  to  employ  the  old  method 
of  handwriting  because  of  less  danger  of  the  testa- 
mentary provisions  being  erased  and  other  clauses 
substituted,  without  detection  at  the  time  of  the 
probate,  or  after  the  death  of  the  testator. 

It  is  always  advisable  and  the  better  practice  to 
insert  the  date  of  its  execution  in  the  instrument, 
although  this  is  not  a  necessary  requirement,  except 
in  States  where  holographic  wills  to  be  probated  are 
required  to  be  dated. 

It  has  been  held  that  a  will  written  in  lead  pencil, 
if  properly  executed,  is  valid,  although  this  means 
should  not  be  employed,  except  in  cases  of  extreme 
necessity. 

In  construing  the  Statute  of  Frauds,  the  {Inglish 
courts  held  it  did  not  matter  in  what  part  of  the 
will  the  name  of  the  testator  was  inserted,  that  the 
writing  of  the  name  of  the  testator  by  himself,  or 
even  by  some  person  for  him,  in  the  body  of  the 
instrument,  or  elsewhere  on  the  paper,  if  the  same 
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was  intended  to  act  as  his  signature,  complied  with 
the  statute.  The  statutes  in  this  country  relating 
to  the  execution  of  wills  having  been  modeled  after 
the  English  enactment,  the  foregoing  construction 
of  the  English  Statute  of  Frauds,  by  which  signing 
at  the  end  or  foot  of  the  will  was  dispensed  with, 
was  followed  in  some  of  the  States.  In  1837  the 
above  rule  was  repealed  as  to  English  wills,  and 
thereafter  it  was  required  that  the  will  be  signed 
at  the  &ot  or  end  thereof,  either  by  the  testator 
or  by  some  other  person  in  his  presence  and  by 
his  direction.  The  ecclestiastical  courts  construed 
the  words  ''at  the  end  or  foot"  m  their  most  literal 
sense,  holdmg  that  if  anything  could  be  inserted 
in  the  way  of  writing  between  the  end  of  the  will 
itself  and  the  signature  of  the  testator  appended 
thereto,  the  statutory  requirement  had  not  been 
complied  with  and  probate  could  not  be  granted. 
This  strict  construction  led  to  a  later  explanatory 
statute  outlining  the  mamer  in  which  the  signa- 
ture might  be  placed  and  come  within  the  statutory 
requirement.  In  most  of  the  States  of  our  countiy 
there  is  a  statutory  provision  that  the  will  shall 
be  subscribed,  or  that  it  shall  be  signed  at  the 
end." 

To  be  signed  at  the  end  thereof  has  been  held  to 
mean  that  the  signature  shall  follow  after  all  the 
dispositive  portions  of  the  will.  The  signature  need 
not  be  written  close  under  the  last  written  portion 
of  the  win,  but  a  safe  rule  to  follow  is  to  leave  no 
blank  space  between  the  end  of  the  will  and  the 
signature,  otherwise  some  person  into  whose  hands 
the  will  might  fall  after  its  execution  might  add 
something  to  the  will  without  it  being   detected. 
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Most  wills,  particularly  those  drafted  by  a  lawyer 
or  one  skilled  in  drawing  wills,  contain,  following 
immediately  after  the  place  for  the  signature  of 
the  testator,  what  is  known  as  an  attestatioo  daose, 
and  a  signature  intentionally,  or  by  mistake,  made 
after  such  clause  will  be  held  to  be  a  signing  at  the 
end  of  the  will.  Very  often  to  guard  against  a  sheet 
from  being  removed  from  the  will  after  its  execu- 
tion and  another  substituted,  the  testator  will 
affix  his  or  her  signature  (a  safe  practice  to  follow 
in  wills  containing  many  sheets)  to  each  sheet,  and 
doing  so  will  not  invalidate  the  will  if  it  is  also 
signed  at  the  end  thereof. 

If  the  testator  because  of  illiteracy,  or  because 
of  disease,  or  weakness,  or  old  age,  is  unable  to  sign 
his  or  her  name,  the  signature  may  be  made  by 
mark,  or  by  an  illegible  scrawl,  or  the  signature 
may  be  made  by  the  testator  with  the  aid  of  some- 
one guiding  the  hand,  or  the  signature  may  be 
affixed  entirely  by  another  person  for  and  at  the 
request  of  the  testator  and  in  his  presence.  In  sign* 
ing  by  mark  it  is  usual  for  the  person  superintend* 
ing  the  execution  of  the  instrument  to  write  the 
testator's  name  and  then  have  the  testator  take  or 
touch  the  pen  in  making  a  cross  or  some  other 
mark,  the  person  then  writing  over,  under  or  around 
the  mark  the  words,  ''his  mark,''  or  ''her  mark." 
In  some  States  it  is  necessary  to  prove,  in  cases 
where  the  testator  does  not  actually  write  his  or 
her  name  to  the  will,  that  he  or  she  was  unable  to 
do  so  because  of  illiteracy,  infirmity,  or  sickness, 
and  in  some  States  the  person  acting  for  the  testar 
tor  in  signing  or  making  the  mark  must  add  his  or 
her  own  signature  as  an  attesting  witness.  In  every 
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case  where  sisrninfir  is  done  by  or  with  the  assist- 
ance of  another,  there  must  be  some  satisfactory 
proof  that  it  was  done  at  the  request  of  or  by  the 
direction  of  the  testator. 

The  statutes  of  many  States  providing  the  for- 
malities requisite  in  the  valid  execution  of  a  will  re- 
quire that  it  shall  be  subscribed  in  the  presence  of 
tile  attesting  witnesses,  or,  that  the  testator  shall 
exhibit  his  signature  thereon  to  such  witnesses  and 
then  declare,  or  acknowledge,  the  same  to  be  his 
or  her  signature.  In  most  States  the  testator  must 
also  declare  to  such  witnesses  that  the  instrument 
so  signed,  or  having  such  signature  afBxed,  is  his 
or  her  last  will  and  testament,  and  must  request 
the  witnesses  to  sign  as  attesting  witnesses,  which 
they  must  do  in  the  presence  of  the  testator,  and 
in  some  States  also  in  the  presence  of  each  other. 
The  request  made  of  the  witnesses  need  not  be 
in  any  particular  form  or  language,  and  it  may  be 
made  for  the  testator  in  his  or  her  presence  and 
hearing  by  some  person  to  whom  he  or  she  has 
delegated  the  right.  It  is  quite  customary  for  the 
attorney  or  person  drafting  or  superintending  the 
execution  of  the  will,  to  ask  the  testator  if  he  or 
she  wishes  certain  persons,  who  may  then  be  pres- 
ent, to  act  as  witnesses,  and  the  answer  **yes"  by 
the  testator,  to  such  question  is  a  sufficient  request. 

Certain  qualifications  are  required  of  the  attest- 
ing witnesses  to  render  them  competent  as  such. 
To  be  competent  to  act  as  an  attesting  witness  to 
a  will  the  person  must  at  the  time  of  signing  as 
such  be  competent  to  give  testimony,  under  the 
rules  regulating  the  admission  of  evidence,  at  the 
time  of  the  probate  of  the  will.  The  Common  law 
15 


114         LAST  WILL  AND  TESTAMENT 

excluded  the  testimony  of  persons  interested  in  the 
result  of  the  proceeding  in  which  they  might  be 
called  to  testify,  and  accordingly  a  person  named 
as  a  legatee  or  devisee  in  a  will  was  not  a  person 
competent  to  be  an  attesting  witness,  for  he  or  she 
could  not  give  testimony  in  the  proceeding  for  its 
probate.  Under  25,  Geo.  n.,  ch.  6,  a  statute  was 
passed  which  provided  that  if  any  person  should 
attest  the  execution  of  a  will  or  codicil  in  which  he 
was  given  any  beneficial  devise,  legacy,  estate,  in- 
terest, gift  or  appointment,  of  or  affecting  any  real 
or  personal  estate,  other  than  and  except  charges 
on  lands,  etc.,  for  pajrment  of  debts,  such  devise, 
legacy,  estate,  interest,  gift  or  appointment  to  such 
attestmg  witness  should  be  utterly  null  and  void. 
Nearly  all  the  States  have  statutes  on  the  subject, 
of  similar  effect.  A  person  named  as  an  executor, 
simply,  is  not  thereby  rendered  incompetent  to  be 
a  sufaocribing  or  attesting  witness. 

In  nearly  every  State  omimunicatioiis  between 
a  lawyer  and  client,  phsrsician  and  patient,  and 
priest  and  a  member  of  his  parish,  are  considered 
as  priviledged,  and  cannot  be  divulged  as  a  wit- 
ness, or  otherwise,  without  the  consent  of  the 
dient,  patient  or  parishioner,  but  it  frequently  hap- 
pens that  the  lawyer  who  draws  the  will,  the  phy- 
sician who  is  in  attendance  upon  the  testator,  or 
the  priest  who  may  have  administered  the  last 
rights  of  his  or  her  religion,  acts  as  a  subscribing 
witness,  and  they  are  then  rendered  competent  as 
witnesses  to  testify  on  the  probate  as  to  what  was 
said  and  done  at  tiie  time  of  the  execution  of  the 
win,  because  their  signing  as  witnesses  was  at  the 
request  of  the  testator,  and  such  request  implies 
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a  waiver  on  the  part  of  the  testator  of  the  statu- 
tory  privilege.  Such  communicatioiis  are  admissi* 
ble  on  the  further  ground  that  any  communication 
or  information  that  was  passed  or  communicated 
during  the  execution  of  the  will  are  in  no  sense 
private,  because  other  persons  than  the  client  and 
the  attorney,  or  physician,  or  priest,  are  always 
present 

In  the  United  States  the  signature  of  the  wit- 
nesses is  usually  required  to  follow  the  dispositive 
part  of  the  will,  or  after  the  attestation  clause,  if 
the  will  contains  one.  The  purpose  of  the  witnesses 
being  to  attest  and  identify  the  signature  of  the 
testator,  they  should  not  sign  until  the  testator 
has  signed  and  declared  the  instrument  to  be  his 
or  her  will.  They  should  then  sign  in  the  presence 
of  the  testator,  that  he  or  she  may  see  that  the 
very  persons  who  have  been  asked  to  attest  the 
will  do  in  fact  attest  it,  and  also  to  prevent  persons 
who  might  have  the  opportunity  and  be  benefited 
by  doing  so,  from  substituting  in  the  place  of  the 
paper  signed  by  the  testator,  another  paper  con- 
taining other  provisions  of  which  the  testator 
knows  nothing.  Generally  the  witnesses  need  not 
ngn  in  the  presence  of  each  other,  but  it  is  the 
usual  practice  and  the  safer,  as  well,  to  have  them 
do  so.  A  minor  may,  in  the  absence  of  a  prohibitory 
statute,  act  as  a  subscribing  witness,  though  it  is 
not  generally  advisable,  or  always  saf e^  to  employ 
in  the  execution  of  so  important  an  instrument 
young  persons  as  attesting  witnesses. 

An  attestation  dause  to  a  will  is  a  written  state* 
ment  to  the  eflfect  that  the  will  was  signed  by  the 
testator  in  the  presence  of  the  attesting  witnesses. 
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OF  the  signature  thereto  acknowledged  by  him  or 
her,  and  the  instrument  declared  to  be  a  will,  and 
a  request  made  by  testator  of  the  witnesses  that 
they  sign  as  attesting  witnesses.  No  statute  of  any 
State  requires  this  clause  to  a  will,  though  the  ad- 
dition of  such  a  clause  is  always  advisable  as  tend- 
ing to  show  that  the  statutory  requirements  were 
complied  with,  and  is  often  an  aid  to  the  memory 
of  a  witness  who  has  forgotten  the  formalities  ob- 
served or  the  details  connected  with  the  execution 
of  the  will. 

In  making  and  executing  a  will  the  testator 
should  be  careful  to  see  that  every  statutory  re- 
quirement of  the  State  of  his  or  her  domicile  is  com- 
plied with,  otherwise  his  or  her  wishes  may  fail  to 
be  carried  out,  and  the  making  of  the  will  will 
result  in  a  failure  to  establish  it  at  the  time  of 
attempt  at  probate. 

Unwritten  Wills^ — ^In  the  earliest  times,  before 
writing  was  known  or  much  employed  to  express 
one's  opinions  or  wishes,  it  was  the  custom  for  a 
person,  just  preceding  his  death,  to  dispose  of  his 
personal  property  orally,  and  at  common  law,  prior 
to  the  passage  of  the  Statute  of  Frauds,  a  will  of 
personal  property  was  valid  without  being  in  writ- 
ing. As  the  use  of  writing  increased  oral  wills  were 
gradually  discouraged  or  looked  upon  as  unreliable 
and  unsafe,  and  by  the  end  of  the  sixteenth  century 
they  were  resorted  to  only  where  absolutely  neces- 
sary. 

An  unwritten  will  is  called  a  'Nuncupative'^  will, 
and  is  defined  by  early  writers  ''as  when  a  man 
lieth  languishing  for  fear  of  sudden  death,  dareth 
not  to  set  the  writing  of  testament,  and  therefore 
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he  prayeth  his  curate  and  others  to  bear  witness 
to  his  last  will  and  dedareth  by  word,  that  is  his 
last  will/' 

The  English  Statute  of  Frauds  provided  that  no 
oral  win  of  personal  property  should  be  good  where 
the  estate  exceeded  the  value  of  thirty  pounds 
Sterling,  unless  proved  by  three  witnesses  who  were 
present  at  the  making  thereof »  and  provided  also 
certain  other  fonnalities.  It  idso  stated  that  any 
soldier  being  in  actual  military  service,  or  any  mari- 
ner or  seaman  being  actually  at  sea,  might  dispose 
of  his  movables  or  personalty  as  before  the  passage 
of  such  act.  The  provisions  of  this  early  statute 
have  been  quite  generally  adopted  in  most  of  the 
States  of  the  Union. 

The  making  of  nuncupative  wills  is  not  favored 
by  the  law,  and  the  provisions  of  the  statutes 
whidi  permit  them  must  be  closely  complied  with. 
Quite  generally  now  such  wills  are  permitted  to  be 
made  only  by  soldiers  while  in  actual  military  seiv 
vice  or  by  a  sailor  or  mariiier  while  at  sea. 

A  testator  making  a  nuncupative  will  must  have 
had  testamentary  capacity  when  he  uttered  the 
words,  and  a  present  intention  that  such  words  riiall 
be  his  wilL  On  account  of  the  great  opportunity 
offered  for  fraud  and  perjury,  the  burdep  of  proof 
in  the  case  of  a  nuncupative  will  is  upon  the  pro- 
ponent, and  the  evidence  introdoeed  must  be  dear 
and  satisfactory  to  establish  sudi  a  wiU. 

BevocatfoBiP— A  ifdU  speakinf  only  after  the 
death  of  the  testator,  he  or  she  may  at  any  time 
before  death,  providing  possessed  of  testamentary 
eapad^t  revoke  the  wilL  The  revocation  may  be 
totalt  or  partial.    That  is,  the  whole  testamentary 
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intention  may  be  annulled  or  only  a  portion  thereof. 
It  may  be  expressed — as  by  tearing,  cancelling  or 
burning  the  instrument,  or  by  an  express  clause  or 
instrument  revoking  the  will.  It  may  be  implied, 
where  the  intention  to  revoke  is  inf eired  from  cir- 
cumstances, or  where  it  is  implied  by  the  law  from 
the  assumption  of  new  responsibilities  by  or  the  im- 
position of  new  duties  upon  the  testator  by  law, 
the  proper  performance  of  which  would  be  incon- 
sistent with  the  continuing  validity  of  an  existing 
wiU. 

The  performance  of  any  of  the  acts  prescribed 
by  statute  as  revoking  a  will  must  be  done  by  the 
testator  with  intent  to  revoke  the  will. 
^  At  common  law  the  will  of  a  feme  sole  was  re- 
voked by  her  subsequent  marriage.  This  rule  is  no 
longer  recognized  in  some  States  where  women  have 
full  capacity  to  make  and  revoke  wills  during  cover- 
ture, while  in  other  States  a  will  of  a  single  woman 
is  still  revoked  by  her  marriage,  though  she  may 
otherwise  enjoy,  by  statute,  aU  the  other  rights  of 
a  feme  sole.  An  instrument  in  the  nature  of  a  will 
executed  by  a  woman  prior  to  her  marriage,  under 
a  power  reserved  to  her  in  an  ante-nuptial  settle- 
ment to  dispose  of  her  separate  property  by  will, 
.is  not  revoked  by  her  marriage. 

The  common  law  rule  was  that  the  marriage  of 
a  man  without  the  birth  of  issue  did  not  revoke 
his  will,  but  this  rule  has  been,  by  statute,  repealed 
in  many  of  the  States,  in  some  of  which  it  is  pro- 
vided that  the  will  of  a  man  made  prior  to  his 
marriage,  shaU  be  revoked  by  his  marriage, 
unless  it  shall  appear  that  it  was  made  in 
contemplation  of  marriage,  or  unless   the   future 
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wife  was  provided  for  therein;  or  unless  she  was 
provided  for  by  an  ante-nuptial  agreement,  or 
otherwise.  A  will  making  a  substantial  provision 
for  a  woman  who  subsequently  became  testator's 
wife,  though  the  will  did  not  show  that  a  marriage 
was  contemplated,  has  been  held  in  some  jurisdic- 
tions to  have  been  made  in  contemplation  of  such 
marriage;  while  it  has  been  held  in  other  jurisdic- 
tions that  the  mere  providing  for  a  woman  who  tes- 
tator afterwards  married,  did  not  amount  to  mak- 
ing a  provision  for  her  in  contemplation  of  mar- 
riage. 

In  the  absence  of  a  statute,  the  marriage  simply 
of  a  man,  without  the  birth  of  issue,  does  not  re- 
voke a  will  made  before  marriage,  disposing  of  real 
or  personal  property,  and  at  common  law  the  birth 
of  a  child  alone  did  revoke  a  will  made  after  the 
marriage  of  the  testator.  These  rules  have  been 
abolished  or  quite  materially  changed  by  statute. 
The  early  law  protected  the  widow's  right  of  dower, 
and  where  dower  is  still  allowed,  the  husband  is 
not  permitted  to  defeat  it  by  will  made  before  or 
after  marriage.  For  the  effect  upon  a  will  made 
before  marriage  and  birth  of  issue,  by  a  marriage 
and  birth,  the  statutes  of  the  States  must  be  con- 
sulted, that  the  interests  of  all  parties  be  protected. 

Wills  may  be  revoked  by  a  subsequent  will  con- 
taining a  iHt>vision  stating  that  any  and  aU  other 
wills  be  and  the  same  are  revoked,  and  wills  may  be 
revoked  in  part,  or  entirely,  by  codicil  properly 
executed. 

The  death  of  a  legatee  before  that  of  the  testator 
will  not  revoke  the  will  although  the  legatee  be  a 
sole  legatee,  the  will  stiU  being  entitled  to  pro- 
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bate,  that  the  executor  tiamed  therein  may  have 
eonf  erred  upoB  him  or  her  the  legal  authority  to  ad- 
miniBter  and  settle  the  estate  of  the  deceased,  and 
the  jMiyment  of  the  debts  and  funeral  exposes. 
The  effect  of  the  death  of  a  legatee  will  simply  be 
the  lapsing  of  the  legacy,  except  in  those  States 
where  the  oomnum  law  rule  of  lapse  has  been 
abolished  by  statute. 

Alteratkm  of  wills.— Alterations  made  in  a  will 
by  a  person  other  than  the  testator,  without  his 
or  her  knowledge  or  consent,  will  have  no  effect 
whatever  upon  the  instrument,  and  the  instrument 
will  be  admitted  to  probate  and  treated  as  though 
there  were  no  alterations.  If  alterations  are  made 
in  the  will,  after  its  execution  by  the  testator,  it  wiU 
have  the  same  effect  as  above  stated,  unless  after 
such  alterations  the  will  be  again  executed  with 
the  formalities  required  in  the  first  instance.  The 
only  proper  and  safe  method  of  changing  testamen* 
tary  provisions  in  a  will  is  by  either  making  a  new 
will  or  by  adding  a  codicil  incorporating  such 
changes. 

CodiciL — ^A  codicil  is  a  writing  by  the  testator 
intended  as  a  supplement,  or  addition,  to  the  will 
already  executed.  The  term  is  derived  from  codi* 
cillus,  a  small  codex,  a  little  book  or  writing.  It 
may  add  to  or  subtract  from  the  provisions  of  the 
will — ^that  is,  enlarge  or  restrict  its  provisions,  or 
it  may  alter,  ccmfirm  or  revoke  them  wholly  or  in 
part;  or  if  the  will  itself  is  invalid,  it  may  by  a 
valid  re-execution  and  republication  revive  and  re- 
new the  will.  The  will  and  all  codicils  subsequently 
made  are  regarded  as  one  instrument,  whether  at* 
tached  to  one  another  in  any  way  or  not. 
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A  testator  must  be  possessed  of  the  oompetency 
required  to  execute  a  will  to  be  able  to  make  and 
execute  a  valid  codicil,  and  it  must  be  executed  with 
all  the  same  formalities  as  were  required  in  execut- 
mg  the  will. 

Hotographic  wilL— A  holographic  will  is  one  writ- 
ten, dated  and  signed  wholly  in  the  handwriting  of 
the  testator.    In  some  States,  by  statute,  such  a 
wiU  is  valid  without  attestation  and  signing  by  wit- 
nesses, but  I  think  in  nearly  all  the  States  now,  it 
must  be  executed  in  practically  the  same  way  as 
an  ordinary  wilL    Unless  one  is  familiar  with  the 
statutory  requirements  in  the  case  of  such  wills, 
as  well  as  in  the  case  of  written  wills,  he  or  she 
had  better  not  attempt  to  make  and  execute  the 
same  without  the  assistance  of  some  competent 
lawyer. 

Capacity  of  persons  to  take  under  a  wilL— The 
law  says  what  capacity  one  must  have  to  make  a 
valid  will.  It  also  prescribes  who  are  competent  to 
take  property  under  a  will  and  to  what  extent.  At 
common  law  an  alien  could  not  take  land  by  descent, 
but  could  take  by  devise  a  title  thereto  good  as 
against  every  one  but  the  Sovereign,  and  as  against 
the  Sovereign  it  was  good  until  it  was  devested  in 
favor  of  the  Crown.  The  nUe  at  the  present  day 
is  practically  the  same,  the  right  and  possession 
being  in  such  a  devisee  until  some  proceeding  is 
brought  by  the  State  to  acquire  the  title  and  pos- 
session. As  to  personal  property  the  rule  is  that 
an  alien  has  complete  capacity  to  take  and  hold 
such  property  as  a  beneficiary  under  a  wiU. 

in  some  of  the  States  the  cimmion  law  incapaci^ 
of  aliens  to  hold  land  by  devise  is  practically  in 
16 
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eff ecty  while  in  others  such  incapacity  is  wholly  or 
partly  removed  by  statutes. 

The  right  and  power  of  corporations  to  take  by 
devise  or  bequest  under  a  will  is  wholly  sfovemed  by 
the  statutes  of  the  several  States,  and  therefore 
no  attempt  will  be  made  at  this  time  to  outline 
what  corporations  or  bodies  may  be  named  as  bene- 
ficiaries in  a  will,  or  to  what  extent  one  may  leave 
his  or  her  property  to  such  corporations. 
^' Under  the  common  law,  a  married  woman  was 
capable  of  taking  land  or  personal  property  by  will 
during  coverture,  but  took  subject  to  all  the  rights 
of  the  husband  under  such  law.  Under  our  modem 
law  which  gives  to  a  married  woman  her  property 
rights  separate  and  apart  from  the  interests  of  her 
husband,  she  may  make  a  will  as  though  she  were 
a  feme  sole. 

Legacies  and  devises  to  infants,  idiots  and  other 
incompetent  persons  are  valid  under  the  common 
law,  and  by  the  statutes  of  the  States  as  well,  pro- 
vision only  being  made  in  such  cases  for  the  ap- 
pointment of  proper  persons  to  receive  the  devises 
and  legacies  and  for  the  protection  of  the  interests 
of  such  incompetent  persons  and  infants. 
"'"Executors* — ^It  is  customary  for  a  testator  in  his 
or  her  will  to  name  some  particular  person  or  per- 
sons who  are  to  carry  out  the  provisions  of  the  will 
— ^in  other  words,  who  are  to  be  entrusted  with  tes- 
tator's property,  paying  therefrom  the  debts  and 
funeral  exi>enses,  and  attending  to  distributing  the 
residue  according  to  the  wishes  of  the  testator  as 
expressed  in  the  will.  The  person  so  named  has 
been  known  under  many  names,  but  now  is  termed 
an  executor.    At  one  time  the  naming  of  an  execu- 
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tor  was  regarded  as  an  indispensable  requisite  of 
a  will  of  personal  property,  otherwise  it  would  not 
be  probated  in  the  Ecclesiastical  courts.  This  rule 
is  no  longer  recognized,  many  testators  failing  to 
name  a  person  to  be  executor,  the  statutes  usually 
providing  for  the  appointment  of  an  official  known 
as  an  administrator  with  the  will  annexed  where 
no  executor  is  named,  or,  if  named,  has  died  when 
the  will  comes  to  be  admitted  to  probate,  or  such 
executor  as  is  named  refuses  to  qualify  and  act  or 
renounces  the  appointment.  Such  administrator 
with  the  will  annexed  usually  has  the  same  power 
as  an  executor  as  regards  the  personal  property, 
and  in  certain  cases  also  as  regards  the  real  prop- 
erty. All  persons  capable  of  making  wills  are  capa- 
ble of  being  executors.  At  common  law  an  infant 
of  the  age  of  seventeen  years  or  over  could  qualify 
as  an  executor.  Corporations  authorized  by  their 
charters  or  by  law  to  act  as  executors  and  adminis- 
trators may  now  be  appointed  executors. 

A  person  named  as  an  executor  is  not  obliged  to 
accept  the  appointment  and  act  and  may  refuse  to 
qualify,  or  may  renounce  the  appointment,  in  which 
event,  unless  there  be  still  another  person  named  in 
the  will  as  executor  who  does  qualify  and  act,  an 
administrator  with  the  will  annexed  will  be  ap- 
pointed by  the  court  which  admits  the  will  to  pro- 
bate. In  some  States  the  statute  requires  that  an 
executor  to  qualify  must,  in  addition  to  taking  the 
oath  of  office,  execute  and  file  a  bond  to  guarantee 
his  or  her  faithful  discharge  of  the  duties  of  the 
trust,  while  in  other  States  no  bond  is  required  to 
be  given  unless  the  wiH  expressly  so  provides. 

The  compensatton  aUowed  to  an  executor  for  ser- 
vices on  administering  the  estate  is  usually  in  the 
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way  of  oommissioiui  upon  the  amount  of  money 
received  and  disbursed  in  the  administration  of  the 
estate  of  the  testator. 

The  law  golreminir  the  duties  of  an  executor  and 
the  administration  of  the  estate  under  a  will  is  pre- 
scribed fagr  statutes  of  the  several  states. 

A  further  discussion  of  the  subject  of  wills,  their 
form,  manner  of  execution,  safe  keepin^r  durinsr  the 
life  of  testator,  and  the  proceedings  for  the  pro- 
bate thereof  after  testator's  death,  will  be  found 
under  the  title  of  '"Wills"  in  Part  H  of  this  woric. 
A  full  treatment  of  the  subject  of  wills  at  this  point 
and  within  the  scope  of  this  work  is  practically  im- 
possible, because  of  the  many  different  rules  exist- 
ing in  the  several  States  governing  the  matter  of 
wills,  the  procedure  for  their  probate,  the  right  and 
procedure  of  contest,  the  construction  of  testamen- 
tary provisions,  and  the  administration  of  the  estate 
passing  under  the  will 


CHAPTER  IX 

HUSBAND  AND  WIPE 

MARRIAGE.^ — ^Marriage  being  the  basis  of  the 
entire  fabric  of  all  civilized  society,  and 
consequently  the  most  important  transac- 
tion of  life,  it  necessarily  follows  that  in  taking  up 
the  study  of  the  Relative  Rights  of  Individuals, 
those  of  first  importance  and  consideration  are  the 
rights  that  arise  out  of  the  relation  of  Husband 
and  Wife.  This  relationship  arises  and  exists  when 
a  single  man  and  a  single  woman  of  sufficient  dis- 
cretion take  each  other  for  husband  and  wife. 

Anciently  marriage  was  of  the  nature  of  a  sale, 
with  ethical  results.  The  modes  of  getting  a  wife 
were  similar  to  those  of  acquiring  any  other  prop- 
erty, viz:  by  capture,  gift,  or  sale.  When  daugh- 
ters belonged  to  fathers,  as  goods,  as  they  anciently 
did,  they  were  parted  with  only  on  the  principle  of 
fair  exdiange.  Every  person  had  a  price,  and  the 
contract  was  usually  between  the  heads  of  families, 
the  intending  bride  and  bridegroom  not  being  con- 
sulted. The  marriage  ceremonies  were  none  other 
than  necessary  to  complete  and  evidence  a  sale.  In 
negotiations  of  this  nature  there  was  first,  the  bar- 
gain at  which  the  price  and  terms  were  agreed 
upon;  second,  the  HandgiU,  or  part  payment  of  the 
price,  paid  as  an  earnest  to  bind  the  bargain,  and 
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survives  today  in  the  custom  of  presenting  the  en- 
gi^ement  ring;  tUrdt  the  payment  of  the  price, 
called  **weotaBaai9^  a  word  connected  with  our  present 
word  ''wedr*  and  fourth,  the  nuptials,  at  which  the 
female  was  delivered  to  the  man  and  completed  the 
transaction  and  effected  the  marriage. 

It  was  also  one  of  the  peculiar  customs  anciently, 
for  the  husband,  on  the  morning  following  the  mar- 
riage, to  present  to  the  wife  a  certain  sum  of 
money,  and  this  was  called  the  morning  gift.  In 
time  this  gift  became  combined  with  the  promise 
to  pay,  and  later  gave  way  to  a  simple  promise  of 
payment.  If  the  morning  gift  was  paid  then  the 
wife  had  no  right  of  property  in  her  husband's  es- 
tate at  or  after  his  death.  If  the  gift  was  not  made 
she  was  entitled  on  the  death  of  her  husband  to 
one-third  of  his  property.  From  the  custom  of  the 
morning  gift  and  the  subsequent  promise,  only,  we 
can  trace  the  right  of  dower  to  which  a  widow  is 
entitled  under  modem  law.  In  certain  countries, 
among  certain  people,  and  in  various  ages,  the  mar^ 
riage  ceremonies  of  course  differed,  some  being 
simple  and  some  very  elaborate. 

Under  the  early  Roman  law,  the  position  of  the 
wife  was  regulated  by  the  law  of  manus,  that  is — 
upon  marriage  she  came  under  the  hand  of  the  hus- 
band as  one  of  his  family  along  with  his  sons  and 
daughters  and  his  slaves,  and  had  no  rights  of  her 
own,  aU  merging  in  the  potestas  of  the  husband.  On 
the  death  of  the  husband,  however,  she  succeeded, 
like  the  children,  to  freedom  and  a  share  of  his 
estate.  Manus  in  course  of  time  ceased  to  exist,  and 
later  Roman  marriages  left  the  spouses  compara- 
tively independent  of  each  other,  the  bonds  of  mat- 
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rimony  beinsr  easily  dissolved,  and  so  long  as  they 
lasted  were  rather  loose  and  easy.  Under  the  latter 
rule  the  wife  inherited  only  after  the  husband's 
kith  and  kin  had  been  exhausted,  and  the  widow 
usually  fared  rather  pooriy,  and  in  this  respect  she 
was  better  off  under  the  more  stringent  rule. 

Hie  English  Common  Law,  which  is  the  basis  of 
mudi  of  our  modem  law  respecting  marriage  and 
rights  of  husband  and  wife,  owed  its  source  to  no 
other  established  law  or  usage,  having  followed  a 
course  entirdy  its  own  in  dealing  with  this  subject, 
but  was,  nevertheless,  quite  largely  influenced  by 
many  principles  of  the  Roman  law,  which  principles 
influenced  the  rules  and  usages  regarding  marriage 
and  the  rights  of  the  parties  thereunde^f or  many 
centuries  on  the  continent  of  Europe^^  Under  the 
CSommon  law  of  England  the  legal  identity  of  the 
wife  was  merged  in  her  husband,  the  idea  being 
that  the  husband  and  wife  upon  marriage  became 
one  person,  therefore  the  husband  became  entitled 
to  all  her  personal  property,  whether  acquired  be- 
fore or  after  marriage,  and  to  a  tenancy  during 
coverture  and  by  courtesy  in  her  real  estate.  She 
acquired  no  absolute  interest  in  his  property  except 
dower.  All  her  contracts  became  void,  and  her  torts 
and  crimes,  except  treason  and  murder,  committed 
in  her  husband's  presence  were  his  rather  than 
hers.  He  also  became  liable  for  her  debts  and  for 
aD  firauds  and  injuries  committed  by  the  wife  before 
or  after  marriage,  whether  she  brought  him  any 
prcfperty  or  not.  On  the  other  hand  he  idone  was 
entitled  to  compensation  for  the  like  frauds  and 
injuries  committed  against  her.  He  had  the  cus- 
tody and  control  of  her  person  and  could  moderately 
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chastise  her.  She  could  bind  herself  by  contract 
with  no  one  other  than  her  husband,  neither  could 
she  contract  with  him.  Neither  could  give  or  seU 
to  the  other,  or  give  evidence  against  the  other, 
and  neither  could  sue  the  other  except  for  divorce, 
and  after  divorce  neither  could  sue  the  other  for 
a  wrong  during  coverture.  The  wife  could  convey 
her  real  estate  only  by  her  husband  joining  with 
her  in  a  deed,  but  she  was  not  bound  by  her  cove^ 
nant  in  the  deed.  She  could,  however,  bind  her 
husband  for  necessaries  for  herself. 

The  duty  of  the  wife  was  to  love,  honor  and  obey 
the  husband,  and  it  was  his  duty  in  return  to  love, 
protect  and  maintain  the  wife.  He  was  bound  to 
furnish  and  guard  tiie  home,  provide  according  to 
his  means  and  condition  for  her  maintenance,  be 
kind  to  her  and  see  that  the  offspring  were  reared 
with  care  and  tenderness. 

The  husband  was  entitled  to  the  custody  of  the 
wife's  person  and  to  her  society  and  services.  He 
could  recover  his  wife  from  any  person  who  with- 
held her  from  him,  and  might  recover  damages 
against  all  who  improperly  enticed  her  away  or 
withheld  her.  The  wife  had  no  corresponding  right 
to  the  husband's  person,  but  she  had  a  right  of 
action  for  the  loss  of  his  society  and  companionship 
against  one  who  wrongfully  procured  or  induced 
him  to  abandon  or  send  her  away. 

Marriage  revoked  a  will  of  the  wife  at  conmion 
law  and  widowhood  did  not  restore  it,  and  during 
coverture  she  could  make  no  will.  Marriage  did  not^ 
on  the  other  hand  revoke,  the  husband's  will  pre- 
viously made,  but  marriage  and  birth  of  a  child 
had  that  effect.    The  wife  could,  however,  make  a 
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win  of  i^eifaofBidty  with  heir  husband's  oonsenty  and 
oooM  dispose  of  her  Inbolial  property  s^iarately 
settled  upon  her  by  wfll  unites  the  settlement  de- 
nied that  power,  mid  die  ndirht  also  delvlM  her 
separate  real  estate,  although  this  was  for  a  kmsr 
time  doubted.  Property  aequUrcfd  tf ter  her  mar- 
riage did  not  pass  by  will  dnfing  her  inarriafe. 

Ob  the  death  of  the  wife  the  husband  was  ^- 
tHled  to  admiUster  her  estate,  and  the  widow  had 
a  oorre^ohdlng  right  of  adtnlnistration  on  her  hus- 
band's estate. 

She  took  flb  interest  in  her  husband's  pertonti 
estate,  but  had  dower  in  all  flie  real  estate  in  which 
the  hurtiand  was  seised  of  aii  estate  of  hihelttakiee 
at  my  time  during  coverture.  This  estate  Ih  dower 
cooM  not  be  divested  by  Mf  act  of  the  htlsband, 
nor  by  his  creditors,  Idthoui^  his  estate  roigtit  be 
banlmvt  l%e  also  had  the  right  to  reihaifa  free  in 
the  chief  house  of  the  husband  f brty  days,  gnd  in 
the  meantinie  to  have  a  feasonable  stisteanfifee  Mt 
of  Ubestate. 

The  harimid  was  tetMsd  fb  sdect  the  mutual 
donddle,  where  the  wife  was  bound  to  reside,  aaiid 
whither  she  was  bound  to  follow  him,  although  she 
was  not  bound  to  follow  him  to  prison  or  into  ban- 
isfameat.  If  he  treated  her  eraeUy  or  rendered  her 
htaoe  unfit  for  a  chaste  WMsan,  she  might  leave 
Ubl  IHe  husband  mtghi  f Mdbly  prevent  his  wife 
ffoih  doping,  or  restrain  hitt  f rah  acts  of  vio- 
lence siaiast  others  as  weDidi  herself,  and  the  wife 
mi^t  deftod  herself  f roih  his  violence. 

In  EiQrlgnd  a  maa  couM  imie  u|km  the  pros- 
peettva  witk  eertaln  properl]^  ift  considoMtioa  of  her 
engagement  to  marry  him^  aad  su6h  a  liiettlemeiit 
17 
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was  valid  even  as  against  his  ereditars  and  aMhoogii 
fraudulent  on  his  i>art»  so  kmg  as  the  wiunan  was 
innocent  of  any  f rand  in  the  transaction*  Sodi 
settlement  was  not  avoided  merdy  by  the  wife's 
sobsegnent  adultery,  but  a  divorce  on  account 
thereof  annulled  such  settlement 

As  to  the  form  of  the  marriage^  under  common 
law  mutual  present  assent  to  immediate  marriage 
by  persons  capable  of  assuming  that  relation  is 
sufficient  to  create  a  valid  marriage,  without  any 
formal  solemnisation,  and  its  validity  will  be  sus- 
tained unless  some  statute  expressly  declares  it  to 
be  void.  Marriage  being  a  natural  rij^t  of  persons 
existing  before  the  statutes,  is  favored  by  law,  and 
any  statutory  regulation,  if  the  language  will  per- 
mit, is  to  be  construed  as  merely  directory.  Most 
statutory  regulations  are  for  the  puipose  of  giving 
publicity /to  the  relationship  and  thereby  discourage 
deception  and  seduction,  prevent  illicit  intercourse 
under  the  guise  of  matrimoQy,  and  relieve  from 
doubt  the  status  of  the  parties  who  live  together 
as  man  and  wife.  The  record  usually  required  by 
statute  to  be  made  also  fiimishes  evidence  of  the 
legitimaor  of  their  offspring.  A  common  law  mar- 
riage may  be  proved  by  rqiutation,  dedaratians, 
conduct,  and  other  circumstances  usually  accom- 
panying the  relation,  and  by  what  would  be  proof 
where  the  marriage  took  place.  Living  together  as 
man  and  wife,  treating  and  speaking  oi  eadi  other 
in  the  presence  of  thikd  persons  as  being  in  that  re- 
lationship, and  declaring  the  relation  in  documents 
executed  by  them  while  living  together,  will  be 
treated  as  evidence  of  the  marriage  rdatiimship. 

Under  the  common  law  also^  an  agreement  be- 
tween a  man  and  woman  to  beccnne  man  and  wife 
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at  some  future  time,  called  marriage  per  verba  de 
futons  when  followed  by  oonsuqunation,  creates  a 
valid  marriage. 

In  most,  if  not  all,  legal  systems,  marriage  takes 
the  form  of  a  dvfl  contraet — ^the  mutual  assent  of 
the  iiarties  bemg  the  prominent  and  indispensable 
feature  of  the  ceremony,  yet  consent  is  but  one  of 
the  several  essentials  of  a  complete  marriage  con- 
tract, and  when  the  marriage  is  consummated  cer- 
tain peculiarities  arise  not  found  in  ordinary  dvil 
contrBCts.  Before  the  marriage  relationship  has 
been  consummated,  and  while  the  parties  remain 
man  and  woman,  tiiey  may  be  said  to  be  under  a 
differ^it  rule  or  law,  which  may  be  termed  the  dvfl 
or  private  law,  and  where  they  have  simidy  agreed 
to  marry — ^become  engaged,  as  generally  termed — 
they  may  still  mutually  agree  to  declare  the  agree- 
ment or  engagement  broken  and  end  their  rdations. 
When,  however,  the  man  says  to  the  woman  that 
he  will  take  her  for  his  wife  and  she  says  she  wiU 
take  him  for  her  husband,  one  step  has  been  taken 
from  the  so  termed  private  law  toward  what  may 
be  termed  the  public  law,  and  either  party"  can  then 
hold  the  other  to  fulfill  the  contract  An  action  for 
breadi  of  contract  will  lie  against  the  party  ref us- 
ing  to  carry  out  the  agreement,  usually  termed  an 
action  for  breach  of  promise.  When  the  agreement 
has  been  carried  out,  and  the  man  and  woman  be- 
eome  husband  and  wife,  they  have  passed  entirely 
from  the  control  of  the  private  law  into  that  of  the 
pabUe  law,  the  State  now  stepping  in  and  controlling 
the  parties,  the  parties  themsdves  being  no  longer 
able  to  end  or  dissolve  their  rdationship.  In  this 
respect  marriage  differs  from  a  contract,  in  that 
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neither  party  can  terminate  it,  and  neither  can  the 
partie3  change,  limit,  or  modify,  the  responsibilities 
or  duties  which  the  law  immediatdy  places  upon 
them  when  the  marriage  relationship  has  been  en* 
tered  into« 

Marriage*  then,  in  effect,  is  not  a  contract  but  a 
^statusp'*  and  when  I'eferred  to  as  a  dvil  contract 
it  is  more  for  the  purpose  of  marking  the  fact  that 
under  modem  law  marriage  is  not  controlled  by  the 
peculiar  mandates  and  dogmas  of  particular  sects. 
More  generally  speaking,  marriage  is  a  set  of  legal 
terms  or  conditions  under  which  a  State  allows  a 

« 

man  and  woman  to  cohabit  and  have  legitimate 
children. 

In  all  countries  the  intercourse  of  the  sexes  are 
regulated  and  a  system  of  marriage  more  or  less 
complex  adopted,  the  nuptials  being  attended  by 
more  or  less  ceremony  and  the  Alrability  and  na- 
ture of  the  union  varying  greatly. 

While  marriage  is  not  strictly  a  contract,  nor  is 
the  relation  of  husband  and  wife  a  contractural  re- 
lation, yet  there  are  many  features  of  a  contract 
connected  with  the  marriage. 

A  marriage  is  coMplete  and  valid  when  all  the 
required  conditions  exist,  or  have  been  performed, 
fuid  invalid  where  one  or  more  of  them  is  wanting. 
Legal  when  all  the  i»ovisions  of  law  rdating 
thereto  haVe  been  complied  with,  and  illegal  wfaeta 
one  or  more  of  them  has  been  omitted.  A  marriagie 
if  legal  must  neoessarily  be  valid,  but  a  valid  mar- 
riage may  be  illegal.  For  example:  A  license  ibay 
be  required  by  law,  but  a  failure  to  secure  same 
will  not  prevent  the  parties  from  becoming  httsbai]^ 
and  wife  if  they  possess  the  proper  quaJiftcaUons 
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to  marry  and  are  otherwise  properly  married. 
While  in  the  case  cited  the  marriage  would  be  illegal 
for  failure  to  comply  with  all  the  legal  demands,  it 
would  yet  be  valid.  The  want  of  the  legal  require- 
ments may  subject  the  parties  to  certain  punish- 
ment, and  the  person  perfoiming  the  marriage 
ceremony  may  be  subject  to  penalties  in  such  cases. 

In  neariy  all  of  the  States  there  are  statutes  regu- 
lating the  celebration  of  the  marriage  rites,  and 
inflicting  penalties  on  all  who  disobey  the  require- 
ments; but  it  is  generally  conceded  that,  in  the  ab- 
sence of  any  positive  statute  declaring  that  all 
nuurriages  not  celebrated  in  the  provided  manner 
shall  be  void,  any  marriage  regularly  made  accord- 
ing to  the  common  law,  would  be  a  valid  marriage. 
As  has  been  said  before,  because  marriage  is  a 
thing  of  common  right,  the  statutes  are  usually 
held  to  be  merely  directory,  and  often  any  other 
construction  would  compel  holding  illegitimate  the 
offspring  of  many  parents  conscious  of  no  violation 
of  law.  Generally  the  provisions  contained  in  the 
statutes  do  not  affect  the  validity,  but  only  the 
legality,  of  the  marriage,  it  being  the  general  rule 
that  no  celebration  of  marriage  is  necessary  except 
in  States  where  it  is  held  that  a  celebration  was 
necesary  at  common  law,  and  in  States  where  the 
statutes  contain  words  of  nullity. 

No  celebration  is  necessary  by  law  or  nature  or 
by  the  common  law  prior  to  the  Council  of  Trent, 
or  by  the  civil  law,  or  by  the  law  of  Scotland.  In 
England  it  is  held  that  by  the  oonmion  law  a  cele- 
bration is  necessary,  and  this  same  view  is  sus- 
tained in  Maryland,  Massachusetts  and  North 
Carolina,  but  the  contrary  has  beei^  held  in  Canada 
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and  by  the  Sapreme  Court  of  the  United  States, 
and  in  the  States  of  Alabama,  California,  Georgia, 
Illinois,  Iowa,  Kentucky^  Michigan,  Minnesota,  Mis- 
sissippi, Missonri,  New  York,  Ohio,  Rhode  Island 
and  Pennsylvania,  although  in  these  States  statutes 
provide  for  a  celebration. 

The  promise  or  contract  to  create  the  marriage 
relation  (also  called  the  executory  contract  to 
marry),  is  the  mutual  promise  of  a  male  and  female 
to  intennany  in  the  future;  the  marriage  contract, 
or  the  executed  contract  of  marriage,  is  the  consent 
in  due  form  forthwith  to  become  husband  and  wife; 
the  status  is  the  aggregate  of  rights  and  duties 
imposed  by  law  and  which  the  parties  affected  can- 
not modify,  change  or  end  by  their  individual 
mutual  consent;  and  the  marriage  status  is  that 
which  the  law  imposes  upon  husband  and  wife  after 
the  executed  contract  of  marriage. 

Contracts  to  marry  may  be  verbal,  in  writing,  or 
may  be  inferred  by  acts.  The  terms  of  the  contract 
may  be  expressed,  and  yet  there  are  also  to  such 
contracts  implied  terms:  First,  if  no  time  is  stated 
in  the  contract  for  the  performance,  it  is  implied 
that  it  will  be  within  a  reasonable  time.  Second,  it 
is  implied  that  the  parties  possess,  and  will  con- 
tinue to  possess,  the  legal  capacity  to  perform  the 
functions  of  the  marriage  contract  Third,  that 
they  are  not  already  married,  that  they  are  not  too 
neariy  related;  or  impotent;  and  possibly  not  insane 
or  diseased  so  as  to  impair  the  functions  of  mar- 
riage.   Fourth,  that  the  female  will  remain  chaste. 

According  to  ttw  Ecdeslastieal  law  parties  related 
by  aflbiity  could  not  marry.  That  is — a  man  could 
not  marry  his  wife's  sister,  or  a  woman  her  hus- 
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band's  brother.  Also  if  a  person  oohabited  with 
another,  a  relationship  by  aflSnity  was  thereby 
created,  and  the  like  rule  as  to  marriage  applied.  In 
England  no  marriage  was  valid  miless  celebrated 
before  some  ecclesiastievl  order.  In  England  con- 
sanguinity and  afllmty  are  practically  the  same  in 
effect,  excq^t  that  in  affinity  the  kindred  of  one  is 
not  the  kindred  of  the  other.  The  bar  to  marriage 
that  is  f oonded  upon  consanguinity  is  upon  natural 
law,  that  of  affinity  upon  ecclesiastical  law.  The 
doctrine  of  affinity  does  not  prevail  in  this  country, 
and  in  general  the  rule  of  consanguinity  in  this 
country  is  regulated  by  statute.  In  England  mar- 
riages within  the  prohibited  degrees  are  void,  and 
diildren  of  such  marriages  are  illegitimate.  In  the 
United  States  this  rule  is  sometimes  changed  to 
affect  the  children.  The  prohibition  extends  to 
illegitimate  children  and  kindred  of  the  half  blood* 

As  to  the  mental  capacity  required  to  enter  into  a 
marriage  contract,  so  far  as  a  test  can  be  provided, 
it  seems  that  both  parties  must  have  intelligence 
sufficient,  under  all  the  circumstances,  to  under- 
stand the  nature  of  the  marriage  contract  about  to 
be  made,  and  of  the  marital  relation  and  the  duties 
that  it  creates  and  thereby  are  to  be  assumed.  The 
mental  incqmcity  must  exist  at  the  time  of  the 
marriage  to  invalidate  the  contract 

As  to  age»  under  the  common  law  males  under 
fourteen  years  and  females  under  twelve  cannot 
make  a  marriage  contract,  and  if  married  before 
tiiat  time  either  party  may,  upon  arriving  at  that 
9ge»  avoid  the  marriage  so  entered  into  prior  to  the 
age  of  consent;  but  if  th^  continue  to  live  together 
after  arriving  at  such  age,  respectively,  th^  hav^ 
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by  so  doing,  made  the  election  to  carry  out  the 
marriage  contract. 

Statutes  prescribing  at  what  age  a  party  may 
marry  are  construed  according  to  the  rule  already 
stated,  and  are  held  to  affect  the  validity  of  a  rdar- 
riage  which  would  be  valid  at  conunon  law  only 
when  the  statute  so  expressly  states.  Statutes  pro- 
viding for  the  consent  of  parents  are  deemed  to  be 
statutes  relating  to  the  ceremonies  of  marriage 
rather  than  to  the  age  of  the  parties. 

Statutes  forbidfling  the  marriage  of  persons  of 
different  races,  as  whites  and  negroes,  or  whites 
and  Indians,  renders  marriage  between  such  per- 
sonls  only  illegal  when  such  statutes  expressly  de- 
clare such  marriages  to  be  void. 

The  foregoing  is  a  brief  review  of  the  maniage 
and  of  the  married  woman's  rights,  duties  and  disar 
bilities  under  Ancient,  Roman  and  English  common 
law.  Many  of  the  same  rights,  duties  and  privi- 
leges, as  well  as  disabilities,  which  existed  under 
the  common  law  may  still  be  found  to  exist  under 
our  modem  law,  although  many  different  rules  than 
the  common  law  provided  have  long  prevailed  in 
equity,  and  out  of  such  rules  have  sprung  the  stat- 
utes in  the  several  States  of  the  United  States, 
under  which  the  women  of  America  enjoy  greater 
privileges  and  are  subjected  to  fewer  indignities 
and  disadvantages  than  were  granted  or  inflicted 
under  the  older  laws. 

EFFECT  OF  MODERN  STATUTES 

In  the  United  States  the  relation  of  husband  and 
wife  is  a  subject  of  State  law  rather  than  of  Federal 
law,  and  it  is  to  the  statutes  of  the  several  States 
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we  mast  look,  for  the  most  part,  to  determine  the 
status  of  married  women.  While  the  different 
States  have  fomided  their  statutes  on  the  subject 
on  the  English  law,  the  Common  law  system  has 
been  more  or  less  modified  to  meet  modem  con- 
ditions and  circumstances,  and  these  changes 
have  largely  followed  rules  which  long  prevailed  in 
equity.  The  principle  of  the  equity  courts  was, 
that  the  wife  should  be  protected  in  the  ownership 
of  her  property,  whether  acquired  by  contract  from 
her  husband  before  marriage,  or  by  gift  from  him 
or  any  other  person.  If  set  aside  as  her  separate 
estate,  as  well  as  in  the  ovmership  of  any  other 
property  belonging  to  her. 

The  doctrine  of  separate  use  was  adopted  at  an 
early  date  in  this  (k>untry,  mainly  through  the  in- 
strumentality of  the  New  York  Chancellors,  Kent 
and  Walworth.  Unless  restricted  by  the  deed  of 
settlement,  the  power  of  the  wife  to  deal  with  her 
separate  property  as  if  unmarried  was  recognized. 
This  doctrine  prevailed  in  New  York,  New  Jersey, 
Pennsylvania,  Maryland,  Virginia  and  most  of  the 
southern  States,  but  not  in  the  New  England  and 
western  States.  About  1848  a  revolution  began  as 
to  the  property  rights  of  married  women^  and  prior 
to  1850  Mississippi,  New  York,  New  Hampshire, 
Blaine,  Vermont,  Tennessee,  Kentucky  and  Michi- 
gan, had  passed  important  modifying  laws,  and 
gradually  the  other  States  followed  along  the  same 
line,  so  that  married  women  in  all  the  States  are 
practically  emancipated  from  marital  restraints,  so 
far  as  concerns  their  property. 

Generally  speaking,  a  married  woman  now  has 
all  the  rights  of  a  feme  sole  respecting  her  separate 
18 
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property.  Upon  marriage  the  proper^  she  pos- 
sesses no  longer  merges  with  that  of  her  husband, 
and  during  her  life  he  has  no  control  over  it;  she 
may  deal  with  it,  sell,  trade,  or  otherwise  dispose 
of  it  She  may  carry  on  a  separate  business  and  be 
personally  liable  on  account  thereof;  may  sue  and 
be  sued,  and  be  subject  to  the  same  liabilities  as  a 
man.  Her  earnings  and  profits  arising  from  her 
separate  business  and  separate  property  are  her 
sole  property  and  may  be  used  or  invested  by  her 
in  her  own  name.  She  may  bargain,  sell  and  con- 
vey her  real  estate  and  contract  with  reference 
thereto.  In  most  States  she  may  now  deal  direct 
with  her  husband  respecting  his  or  her  property 
and  may  carry  on  business  with  hinu  She  may, 
with  the  husband's  consent,  be  entitled  to  her  separ 
rate  earnings.  She  cannot,  however,  recover  from 
her  husband  for  services  rendered  to  him  in  the 
performance  of  her  household  duties,  he  being  en- 
titled to  such  services,  and  may  only  recover  for 
services  rendered  to  him  outside  of  the  household 
duties,  when  such  services  are  rendered  under  a 
contract  binding  him  to  pay  therefor.  Neither  can 
a  husband  sue  the  wife  for  services  rendered  by 
him  to  her.  The  wife  is  not  liable  on  her  own  ac- 
count for  family  necessaries  unless  she  agrees  so 
to  be,  but  she  may  bind  herself  for  them  even 
though  she  has  no  estate.  She  is  liable  to  an  action 
for  specific  performance  of  her  contract  to  buy  or 
sell  land,  and  her  land  is  liable  to  a  mechanic's  lien 
for  a  house  or  other  structure  built  thereon  or  any 
labor  performed  or  material  furnished  in  connection 
therewith,  with  her  knowledge  and  silent  assent, 
without  any  express  contract  She  is  bound  by  any 
act  of  her  husband,  when  expressly  authorised  or 
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by  her  and  when  she  knowmgly  aecepts  the 
At  therefrom.  She  may  employ  her  husband 
to  be  her  agent  and  may  aet  as  his  agent  She  may 
make  a  will  as  if  unmanied,  and  a  will  made  before 
marriage  is  not  revoked  by  marriage.  She  can 
make  a  will  in  favor  of  her  husband  and  may  also 
devise  to  him  on  condition  of  his  not  remarrying. 


SEPARATION  AND  DIVORCE 
The  law  recognizes  and  provides  for  divorce  be- 


tween husband  and  wife  for  certain  causes,  the  prin- 
cipal one  recognized  being  adultery.  In  England  a 
divorce  for  this  cause  is  denied  to  the  wife  unless 
accompanied  by  cruel  treatment  A  divorce  on  the 
grounds  of  adultery  will  never  be  allowed  if  the  act 
of  adultery  was  committed  by  procurement  or  con- 
nivance between  the  parties;  or  if  it  has  been  for- 
given and  the  parties  have  voluntarily  cohabited 
after  knowledge  of  its  commission;  nor  where  the 
complainant  has  also  been  guilty  of  a  like  offense, 
so  that  the  defendant,  if  innocent,  might  have  a 
divorce  therefor. 

Divorees  are  of  three  kinds:  First,  those  granted 
on  the  ground  of  nullity  of  the  marriage  contract, 
five  causes  being  recognized  as  grounds  for  such 
divorce,  viz:  Lack  of  legal  age;  former  marriage; 
lade  of  mental  capacity;  force  or  fraud;  and  impo- 
tence. Generally  marriages  coming  within  these 
prohibitions  are  considered  valid  until  pronounced 
void  by  some  court  having  jurisdiction,  and  the 
children  of  such  marriage  are  legitimate.  Lack  of 
mental  capacity  and  impotence^  to  justify  a  divorce, 
must  have  existed  at  the  time  of  the  marriage.  A 
marriage  procured  by  fraud  can  be  avoided  only  by 
the  perscm  defrauded. 
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The  second  kind  of  divorce  dissolving  the  mar- 
riage contract  is  called  an  absolute  divorce,  or  a 
divorce  a  vinculo.  The  principal  ground  for  such 
divorce  is  adultery,  although  many  States  and  coun- 
tries permit  such  divorces  for  various  other  rear 
sons,  such  as  desertion,  drunkenness,  and  cruel  and 
inhuman  treatment. 

The  third  kind  of  divorce  is  from  bed  and  board, 
and  is  called  a  limited  divorce,  or  a  mensa  et  thoro. 
The  common  law  did  not  permit  this  divorce  to  the 
husband.  Such  divorce  may  be  granted  for  a  lim- 
ited time  or  forever.  It  is  simply  a  divorce  per- 
mitting the  parties  to  live  separate  and  apart  from 
each  other  without  molestation.  The  causes  for 
for  such  divorce  differ  greatly  in  different  countries 
and  States,  but  the  main  causes  are :  Cruel  and  in- 
human treatment  and  non-support;  such  conduct  as 
renders  it  unsafe  and  improper  for  the  parties  to 
cohabit  together;  and  abandonment. 

One  must  look  to  the  statutes  of  the  several 
States  to  learn  what  causes  are  recognized  as 
grounds  for  granting  of  the  several  divorces  allowed 
therein. 

Pending  a  suit  for  divorce,  the  court  may,  and 
usually  does,  grant  to  the  wife  pecuniary  provision 
from  the  husband  to  enable  her  to  live  separately 
from  him,  which  is  called  alimony  pending  the  liti- 
gation. It  may  also  compel  the  husband  to  pay  the 
wife's  counsel  fee  to  enable  her  to  prosecute  or 
defend  a  divorce  action.  On  granting  the  wife  a 
divorce  the  court  niay  impose  upon  the  husband  the 
pajrment  of  alimony  find  require  him  to  make  pro- 
vision for  the  support  of  his  children.  It  may  also, 
in  such  case,  award  the  cuatody  of  the  children  to 


HUSBAND  AND  WIFE  141 

the  wife.  If  liie  wife  remarries  the  court  may,  upon 
the  ^qdication  of  the  husband,  revoke  or  reduce  the 
alimony. 

GeneraUy,  absolute  divorce  granted  to  the  hus* 
band  barm  dower,  and  a  divorce  for  the  fault  of 
either  destroys  tiie  wif e-s  right  to  administer  on  or 
share  in  the  husband's  personal  estate. 

Divorce  is  measured  by  the  law  of  the  domicile. 
In  some  States  the  guilly  party  is  prohibited  from 
marrying  again  during  the  lifetime  of  the  other. 
A  marriage  or  divorce  valid  according  to  the  law 
of  the  State  where  solemnized  or  granted,  is  recog- 
nized as  valid  in  every  other  State,  the  only  ques- 
tion raised  in  the  other  State  being  whether  the 
marriage  or  divorce  is  valid  according  to  the  law 
of  the  other  State. 

CITIZENSHIP  OF  WIFE 

A  woman  citizen  who  marries  an  alien  loses  her 
citizenship,  but  not  her  allegiance  to  this  country, 
unless  she  removes  with  her  husband  to  the  coun- 
try of  his  allegiance.  She  owes  no  allegiance,  in 
otiier  words,  to  his  country  unless  she  becomes 
domiciled  therein.  Upon  the  naturalization  of  her 
alien  husband  she  again  becomes  a  full  citizen,  and 
so  upon  his  death,  unnaturalized,  if  she  has  never 
become  subject  to  allegiance  to  his  country.  If  she 
became  a  subject  of  his  native  country  and  returns 
to  this  country,  and  desires  to  be  a  citizen,  after 
his  death,  she  must  become  naturalized. 

A  woman  bom  in  a  foreign  country  becomes  a 
citizen  of  this  country  upon  her  marriage  to  a  citi- 
zen; and  a  woman  so  foreign  bom  also  becomes  a 
citizen  upon  the  naturalization  of  her  husband,  pro- 
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vided  she  be  then  Kving  with  her  husband  in  this 
eoonti^  and  has  resided  here  a  sufRdent  length  of 
time  to  be,  hersdf  »  naturalized.  If  she  resides  oat 
of  the  CQimtry  at  the  time  of  the  naturalization  of 
her  husband,  or  has  not  resided  here  a  sufficient 
length  of  time,  at  such  time,  to  be  entitled  to  natu- 
ralization, she  must,  to  become  a  dtisen,  be  natu* 
ralized. 

See  further  treatment  of  the  subject  of  Citizen- 
ship Chap,  m.  Part  m. 
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THE  next  relati^right  in  law»  and  <me  grow- 
ing out  ^^/hie  relation  of  Hoaband  and 
Wife,  i^Ktnat  arising  from  the  relationship 
of  Pku!CBt  and  OiikL  From  sach  relationship  flow 
various  rights,  duties  and  liabilities  which  the  law 
recognizes  and  enforces.  CSiildren  are  designated 
— for  the  purpose  of  determining  their  rij^ts  and 
the  rights  and  responsibilities  of  the  parents,  as 
'legitimate''  and  'illegitimate.'' 

A  child  begotten  and  bom  in  wedlock  is  a  legiti- 
mate child,  wliile  one  begotten  and  bom  out  of  wed- 
lock is  temed  illegitimate.  Legitima^  is  favored 
in  law,  and  illegitimacy  will  be  recognized  only  when 
established  by  dear  proof  thnreof .  As  a  general  rule 
the  question  erf  legitima^  is  govemed  by  the  law 
pf  the  domicUe  of  the  child's  origin.  The  relation 
of  parent  and  child  is  prima  fade  established  if 
the  parents  are  recognized  as  husband  and 
wife. 

At  commoii  law  the  father  has  the  first  right  to 
the  care,  custody,  maintenance  and  nurture  of  his 
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minor  child,  the  mother  havinsr  little  or  no  author- 
ity. In  1889  by  Justioe  Talfourd's  act  the  Enffliah 
common  law  role  was  relaxed,  the  f ather^a  right  to 
the  custody  thereunder  beinff  dependent  on  his  per- 
formance of  his  parental  duty,  and  on  the  best  in- 
terests of  the  chfld.  In  this  country,  generally 
speaking,  the  father  has  the  paramount  right  of 
custody  of  his  minor  child,  in  the  absence  of  some 
statute  to  the  contrary,  but  this  right  may  be  for- 
feited by  misconduct  on  his  part. 

Under  modem  law  where  the  question  of  the 
right  to  the  custody  of  a  child  arises,  the  welfare 
of  the  child  is  lodced  to  and  coiuSdered  the  jMra- 
mount  question,  and  if  the  diiM  is  of  years  of  dis- 
cretion its  wiAes,  as  well  as  its  wdf are,  will  be 
consulted  and  considwed.  If  in  the  opinioii  of  fhe 
court  tiie  father  is  unfit  to  have  the  cnsfaxty  and 
care  of  a  child  it  may  award  the  eusto^  to  the 
mother. 

The  father  has  the  rig^t  to  his  ddld's  senrioes 
and  earnings  during  minority,  uless  he  refuses  or 
neifleets  to  support  the  child,  or  compela  the  child 
to  support  itself.  This  right  do^  not  extend  to 
step-children.  After  tiie  f athei^s  death  the  mothw 
is  entitied  to  tin  custody,  care,  maintenance  and 
support  of  and  to  the  servioes  and  earnings  of  her 
minor  diildreiw  bot  loses  this  right  by  a  remar- 
riage. 

Very  andent  laws  gave  to  the  father  the  power 
df  life  and  death  ovor  his  children.  The  common 
law  gives  only  a  moderate  degree  of  authority,  re- 
laxing as  the  dUUd  grows  older.  Under  tiie  modem 
bw  ike  mother  las  equal  authori^  witti  the  father 
in  this  respect 
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The  father  is  bound  by  nature  to  support  his 
minor  child,  although  the  common  law  imposed  no 
such  duty  upon  him.  Statutes  generaUy  impose  this 
obUgation  upon  the  father.  After  the  father's 
death  the  mother,  if  aUe,  is  bound  to  support  the 
diild.  If  the  father  or  mother  be  unable  to  support 
the  child  and  the  child  has  property  of  its  own, 
the  courts  will  permit,  and  where  necessary  will 
direct,  the  use  thereof  for  the  proper  support  and 
maintenance  of  such  child.  If  the  father  be  living 
and  unable  to  support  his  child,  if  the  child  has 
property  of  its  own,  the  courts  will  not  generally 
require  the  mother  to  support  the  diild.  Each  case, 
however,  is  usually  governed  according  to  the  cir- 
cumstances of  both  the  diild  and  the  parents. 

The  child  after  reaching  majority  is  presumed  to 
be  able  to  provide  for  its  own  necessities.  By  stat- 
ute in  England,  known  as  43,  Elizabeth,  and  quite 
generally  followed  as  the  rule  in  this  country,  the 
parents  of  blind,  lame  and  impotent  children  of 
mature  age  are  bound  to  provide  them  with  neces- 
saries, if  able  to  do  so. 

While  a  child  lives  the  father  or  mother  has  no 
right  to  the  child's  separate  real  or  personal  prop- 
erty, and  the  rights  of  either  upon  the  death  of  the 
child  are  governed  by  statute  in  the  several  States. 

The  father  has  a  right  of  action  for  expenses 
and  loss  of  the  child's  services  when  caused  by  the 
negligence  of  another,  and  aftw  the  father's  death 
the  mother,  if  living,  has  the  same  right.  The 
father,  and  after  his  death  the  mother,  has  a  right 
€i  action  for  the  enticing  away  or  abducting  of  a 
child.  If  the  father  be  dead  the  mother  has  a  right 
of  action  for  the  seduction  of  a  minor  daughter. 
-    19 
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A  gift  between  parent  and  child  is  valid  unless 
prejudicial  to  the  creditors  of  the  donor.  It  may 
be  by'deed  or  will,  if  realty  and  a  gift  of  personalty 
is  valid  if  the  purpose  is  verbally  expressed  and  is 
accompanied  by  delivery,  actual  or  constructive,  of 
the  subject  of  the  gift.  If  the  donee  is  a  minor 
living  with  his  or  her  parent,  and  the  delivery  is 
constructive  only,  the  gift  to  hold  as  against  any 
attack,  must  be  proved  by  clear  and  conclusive  evi- 
dence. 

Gifts  from  the  child  to  the  parent,  especially 
when  made  just  after  attaining  majority  or  while 
still  under  the  parent's  control  and  authority,  are 
looked  upon  with  suspicion,  and  the  donee  in  such 
case  may  be  required  to  show  that  such  gifts  were 
spontaneous  acts  of  the  child  with  a  full  under- 
standing of  his  or  her  rights  and  position,  or  the 
court  will,  if  the  validity  of  the  gifft  be  brought 
before  it,  set  it  aside. 

In  addition  to  the  relaticn  of  parent  and  child  the 
further  relation  of  guardian  and  ward  very  often 
exists,  and  such  relation  is  of  legal  origin  and  is 
intended  partly  to  supply  the  place  of  and  partly 
to  supplant  that  of  parent  and  child.  A  guardian 
is  one  to  whom  the  law  gives  the  care  of  the  per- 
son or  estate,  or  both,  of  a  minor,  and  such  minor, 
as  to  its  relation  to  the  guardian,  is  called  a  ward. 

At  common  law  the  father  while  living,  and  at 
his  death  the  mother,  is  the  guardian  by  nature  and 
by  nurture  of  their  minor  children.  Natural  guar- 
dianship lasts  through  minority,  and  that  by  nur- 
ture until  the  minor  reaches  tiie  age  of  fourteen. 
Such  guardianship  extends  only  to  the  person  of 
the  minor  and  not  to  his  or  her  property. 
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Guardians  of  the  property  of  minors  are  termed 
Testamentary  Guardians  and  guardians  appointed 
by  the  court  A  testamentary  guardian  is  one  ap- 
pointed by  a  last  will  of  a  parent,  and  the  right  of 
such  appointment  is  generally  limited  to  the  father, 
if  living.  This  kind  of  guardianship  was  unknown 
to  the  common  law,  having  been  created  by  a  stat- 
ute in  Charles  11.  reign,  and  in  this  country  is  gen- 
erally regulated  by  statute.  To  know  how  far  a 
father  or  mother  has  the  right  to  appoint  a  testa- 
mentary guardian,  a  study  of  the  statute  of  the 
State  of  domicile  must  be  had. 

Guardians  may  also  be  appointed  by  the  parent 
in  an  instrument  in  writmg,  usually  by  a  deed.  Gen- 
erally the  father  has  the  first  right,  but  in  the  event 
of  his  death  without  making  an  appointment,  the 
mother  may  appoint. 

Guardians  will  be  appointed,  when  necessary  for 
the  protection  of  the  interests  of  minors,  by  a  court 
having  jurisdiction,  upon  a  proper  application 
thereto.  While  a  minor  is  under  fourteen  years  of 
age  the  appointment  is  usually  made  upon  the  ap- 
plication of  the  parent  or  person  having  the  care 
and  custody  of  such  minor.  Generally,  on  arriving 
at  the  age  of  fourteen,  if  there  be  no  guardian  by 
deed  or  will,  the  minor  may  apply  to  the  court  to 
have  a  guardian  appointed  and  the  guardian  so  ap- 
pointed is  termed  the  ''general*'  guardian.  The 
father  will  usually  be  appointed,  in  the  absence  of 
any  valid  objection,  if  he  desires  to  be  and  can  and 
will  qualify,  yet  any  other  relative  competent,  or 
even  a  stranger,  may  be  appointed.  The  infant's 
own  preference  will  usually  be  considered  by  the 
court  and  will  prevail  if  it  appears  the  infant's  best 
interests  will  be  conserved  thereby. 
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« 

On  the  death  of  a  guardian  another  may  be  ap- 
pointed  in  the  same  way. 

Guardianship  is  terminated  by  the  death  of,  or 
arrival  at  majority  by  the  ward;  by  death,  resigna- 
tion or  removal  of  the  guardian,  and  if  the  guardian 
be  a  woman,  at  common  law  her  marriage  termi- 
nated her  guardianship  and  transferred  it  to  her 
husband.  Marriage  of  the  ward  terminates  the 
guardianship  over  the  person  of  the  ward  of  either 
sex,  but  as  to  property  the  guardian  of  a  male  ward 
retains  control  until  majority  is  reached.  As  to 
the  marriage  of  a  f  enude  ward,  whether  the  guar- 
dian retains  control  of  her  property  since  the  mar- 
ried woman's  act  no  general  rule  can  be  stated. 
Recourse  to  the  law  of  the  several  States  on  this 
subject  must  be  had  to  know  the  rule  in  each  case. 

A  child's  duty  to  the  parent  is  to  honor  and  obey. 
At  common  law  the  child  is  not  bound  to  support 
the  parent,  but  this  has  been  changed  by  statute 
so  that  a  child  may  be  compelled  under  certain  cir- 
cumstances to  support  the  parent  While  a  minor, 
the  child  cannot  recover  from  the  parent  for  any 
services  rendered,  and  if  after  reaching  majority 
the  child  continues  with  the  parent,  the  family 
relation  is  presumed  to  continue  and  the  child  can* 
not  recover  for  services  rendered  to  the  parent,  in 
the  absence  of  an  agreement  or  understanding  be- 
tween parent  and  child  that  compensation  was  to 
be  made  and  received  therefor.  If  a  parent  per- 
mits the  child  to  receive  and  invest  earnings  such 
earnings  belong  to  the  child. 

At  common  law  an  illegitimate  child  has  very  few 
rights — is  termed  nullius  Alius,  or  the  son  of  no- 
body.   Has  no  inheritable  blood  and  can  have  no 
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hdrs  save  of  its  own  body,  and  no  name,  until  by 
reputation  it  acquires  one.  The  mother  is  its  natu- 
ral guardian,  bound  to  support  it,  and  is  entitied 
to  its  custody  as  against  the  father.  In  this  coun- 
try the  general  rule  is  that  such  child  and  its 
mother  can  mutually  inherit,  but  it  cannot  inherit 
from  the  mother  where  she  also  has  a  legitimate 
diild  or  children.  Under  our  laws  the  father  can 
be  compelled  to  support  his  illegitimate  child,  but 
no  such  liability  existed  at  common  law.  A  volun- 
tary promise  on  the  part  of  the  father  with  the 
mother  to  support  such  child  cannot  be  enforced. 
If  suffidentiy  described  in  the  instrument  of  con- 
veyance, an  illegitimate  child  may  take  property  by 
purchase,  and  in  this  country,  generally,  by  will,  a 
devise  even  to  an  unborn  illegitimate  child  having 
been  held  to  be  good. 

Another  relationship  exists  in  law,  that  of  foster 
parent  and  difld — arising  where  a  person  takes  and 
adopts  a  child  as  its  own.  Adoption  was  unknown 
to  the  common  law  but  was  recognized  by  the  civil 
law  from  its  earliest  days,  and  today  is  permitted 
by  statute  in  many  of  the  States,  following  the  civil 
law,  modified,  however,  in  many  respects.  The 
metiiod  of  adoption  prescribed  by  our  law  is  by  a 
decree  of  a  court  of  competent  jurisdiction.  When 
a  child  has  been  legally  adopted  all  the  relations, 
responsibilities,  rights  and  duties  existing  in  the 
case  of  natural  parent  and  child  exist  in  the  case 

of  the  foster  parent  and  child. 
Qifldren  bom  in  this  country,  of  resident  alien 

parents,  unless  such  parents  be  enemy  aliens,  are 

considered  citizens  of  this  country  and  do  not  have 

to  become  naturalized.    If  they  should  remove  with 
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their  parents,  while  minors,  to  the  country  of  their 
{parents'  allegiancet  their  citizenship  would  follow 
that  of  the  parents.  Children  of  alien  parents,  or 
parents  bom  in  a  foreign  country,  become  citizens 
of  this  country  upon  the  naturalization  of  the 
father,  or  in  case  of  his  death,  of  the  mother,  pro- 
vided they  be  under  twenty-one  years  of  age  at  the 
time  €i  such  naturalization.  If  the  parent  does  not 
become  naturalized  during  such  minority  then  such 
children  must,  in  order  to  be  citizens,  become  natu- 
ralized. 

See  chapter  Vn,  Part  n,  for  statutory  laws  gov- 
erning this  subject 


CHAPTER  XI 

MASTER  AND  SERVANT 

THE  third,  and  equally  as  important  class  of 
relative  rights  of  persons  in  law  is  that  of 
Master  and  Servant. 

A  master  is  one  who  has  legal  authority  over  a 
person  who  owes  to  him  some  service  or  duty.  In 
ancient  times  and  in  Rome  and  Greece,  and  this 
country  as  well,  when  and  where  slavery  once  ex* 
isted  and  such  service  as  well  as  most  service  re^^ 
dered  by  one  person  to  an  employer  was  rather 
menial  hi  nature,  and  the  power  of  the  employer 
over  the  servant  was  practically  unlimited,  the  t^rm 
master  was  quite  properly  applied ;  but  in  this  day 
it  will  hardly  be  tolerated,  and  consequently  another 
term  has  been  generally  applied  and  recognized  in 
law  as  indicating  the  person  employing,  or  having 
in  his  or  her  service,  another  person. 

Originally  the  term  servant  was  applied  to  one 
who  owed  or  rendered  menial  service  to  another, 
and  included  slaves,  apprentices,  and  employees. 

While  in  our  day  the  term  master  and  servant 
is  legally  applied  to  all  employers  and  all  classes  of 
employees,  the  more  general  and  popular  term  in 
use  is  that  of  ''employer  and  employee.'' 

An  employee  under  the  law  mdudes  every  person 
in  the  service  of  and  under  the  direction  and  super- 
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vision  of  an  employer,  such  as  house  servants,  or 
domestics;  farm  employees;  clerks  in  stores  and 
offices;  operatives  in  mills  and  shops;  and  persons 
employed  on  public  conveyances,  and  the  like.  One 
exercisiniT  an  independent  employment,  such  as  a 
contractor,  who  agrees  to  do  a  certain  work  within 
a  certain  period  for  a  specified  sum,  does  not  come 
generally  under  the  term  of  a  servant  or  employee, 
and  is  not  subject  to  the  rights  and  liabilities  con- 
nected with  the  relation  arising  out  of  master  and 
servant  or  employer  and  employee. 

The  relation  of  employer  and  employee  arises  by 
contract,  express  or  implied.  It  is  express  where 
the  employer  and  employee  enter  into  an  agree- 
ment, either  verbal  or  in  writing,  for  the  perform- 
ance of  certain  services  at  a  certain  compensation. 
Implied  where  one  voluntarily  renders  valuable  ser- 
vices which  the  other  has  knowledge  of  and  recog- 
nizes and  accepts. 

The  eontraet  of  employment,  to  be  valid,  must  be 
between  persons  capable  of  contracting — ^that  is,  the 
parties  must  be  of  legal  age  and  of  mental  capacity 
required  to  make  a  valid  contract  (See  chapter 
Xn.)  If  any  legal  disability  exists  on  either  side 
at  the  time  of  entering  into  the  contract  of  hiring, 
the  same  cannot  be  enforced.  A  general  hiring 
without  any  fixed  duration  of  time  is,  by  common 
law,  in  the  case  of  agricultural  servants,  considered 
to  be  for  one  year.  In  the  case  of  domestic  ser- 
vants, by  custom,  the  hiring  is  considered  to  be  by 
the  week  or  month.  The  rule  of  the  common  law 
is  modified  by  contract,  by  custom,  and  by  date 
and  frequency,  quite  often,  of  payment  of  wages 
or  salary.    A  contract  for  service  which,  by  its 
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terms,  cannot  be  completed  in  a  year,  is  void  under 
what  is  called  the  Statute  of  Frauds,  unless  the 
same  is  in  writing,  and  such  is  also  the  case  of  an 
oral  hiring  for  a  year  to  commence  at  some  future 
date,  unless  it  be  for  a  year  from  the  next  day  after 
the  hiring. 

The  relation  of  master  and  servant  may  be  ter* 
minated  by  expiration  of  the  term  of  service;  by 
discharge  of  the  employee  for  willful  disobedience 
of  a  lawful  command  or  direction,  or  for  gross 
moral  misconduct;  or  for  habitual  neglect  of  duty. 
Generally,  the  contract  is  also  dissolved  by  the 
death  of  either  employer  or  employee. 

It  is  the  duty  of  the  employer  to  furnish  the  em- 
ployee with  a  safe  and  proper  place  to  work,  and 
suitable  and  safe  machinery,  tools  and  appliances. 

If  the  employment  is  dangerous  beyond  what 
manifestly  appears  to  the  ordinary  person,  or  if  the 
employee  is  not  of  sufficient  age  or  discretion  to 
understand  the  manifest  risks  connected  with  the 
employment,  it  is  the  employer's  duty  to  notify  the 
employee  of  the  danger;  and  in  the  case  of  an  in- 
experienced employee  to  instruct  him  or  her  how 
to  avoid  the  danger. 

The  employer  is  bound  to  exercise  reasonable 
care  in  the  selection  _of  co-employees,  and  employ 
a  sufficient  number  for  the  safe  performance  of  the 
work. 

As  to  the  liability  of  the  employer  for  any  injury 

to  the  employee,  arising  from  any  breach  <rf  duty, 

the  several  States  have  enacted  legislation  as  to  the 

nature  and  extent  of  the  liability,  the  damages  to 

which  the  employee  is  entitled,  und  the  procedure 

to  recover  the  same. 
20 
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The  employee  is  bound  to  give  to  the  employer 
his  or  her  time  and  his  or  her  best  service  in  the 
line  of  the  particular  employment,  and  to  work  at 
all  times  for  the  employer's  interest. 

If  the  employee  is  prevented  by  the  act  of  God, 
such  as  sickness  or  accident,  from  fulfilling  his  or 
her  employment,  he  or  she  may  recover  compensa- 
tion for  the  value  of  the  services  rendered,  but  can- 
not recover  damages  for  the  refusal  of  the  employer 
to  take  him  or  her  back  in  the  employment. 

If  the  employer  unlawfully  terminates  the  em- 
ployment, the  employee  may  treat  the  contract  as 
continuing,  and  sue  for  damages  for  the  breach; 
or  may  ti-eat  it  as  rescinded,  and  recover  the  value 
of  the  services  already  rendered. 

The  employee  is  liable  for  gross  negligence  in  the 
performance  of  his  or  her  work  or  in  the  use  and 
care  of  the  employer's  property,  but  is  not  liable 
for  ordinary  or  unavoidable  accidents.  He  or  she 
is  liable  to  the  employer  for  fraud,  or  misfeasance, 
and  also  for  conspiracy  to  injure  the  employer's 
business  or  property. 

As  a  rule  employees  are  not  liable  to  third  per- 
sons on  cx>ntracts  made  in  the  regular  course  of  the 
employment  on  behalf  of  their  employers,  unless 
they  act  without  or  beyond  their  authority,  but  for 
misfeasance  or  positive  wrong  they  are  liable  to 
third  persons  for  any  damages  arising  therefrom. 
For  mere  negligence  or  non-feasance  they  are  not 
generally  liable  to  third  persons. 

The  employer  is  generally  liable  for  the  act  of  an 
*  employee  done  in  the  course  of  the  employment, 
and  is  also  liable  to  third  persons  for  damages  occa- 
sioned by  the  employee's  wrong  doings  and  negli- 
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genoe,  if  occasioned  while  the  employee  was  en- 
gaged in  the  employer's  work.  He  or  she  is  also 
liable  for  the  consequences  to  a  third  person  of 
excessive  force  used,  or  improper  means  employed, 
in  the  execution  by  the  employee  of  a  lawful  order. 

The  employer  is  not  liable  for  a  wrongful,  willful, 
and  unlawful  act  of  the  employee  toward  a  third 
person,  if  the  act  is  entirely  independent  and  out- 
side of,  and  has  no  proper  connection  with  the  em- 
ployment, although  the  employee  may  at  the  time 
profess  to  be  acting  in  such  employment  Neither 
is  the  employer  liable  for  an  employee's  act,  if  it 
is  so  manifestly  outside  of  his  or  her  employment 
as  to  carry  with  it  presumptive  notice  of  want  of 
authority.  Also  as  to  acts  of  mere  passive  negli- 
gence resulting  in  injury  to  property,  the  employer 
is  not  liable  where  it  is  apparent  that  such  acts 
cannot,  under  any  circumstance,  have  been  within 
the  emplojrment. 

The  test  of  the  employer's  liability  generally,  is, 
not  whether  the  act  was  done  according  to  his  or 
her  instructions,  but  whether  it  was  done  in  the 
prosecution  of  the  business  or  work  that  the  em- 
ptoyee  was  engaged  to  do. 

The  law  reports  abound  with  decisions  regarding 
the  liability  arising  out  of  the  relation  of  master 
and  servant,  but  as  between  the  parties  bearing 
that  relation,  and  as  such  relation  affects  third  per- 
sons, circumstances  surrounding  each  case  so  dif- 
fer that  only  the  general  rules  above  laid  down 
can  be  stated;  an  examination  of  the  decisions  by 
the  courts  being  necessary  in  order  to  know,  to  a 
certainty,  what  rule  can  or  must  be  applied  to  any 
particular  case  or  drcumstanoe. 
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The  labor  laws  of  the  several  States  govern  in 
detail  many  of  the  rights,  responsibilities  and  duties 
of  employer  and  employee.  (See  chapter  Xnit 
Part  n. 


CHAPTER  Xn 


CONTRACTS 


1 -DEFINED.^  A  contract  is  an  asrreement  be- 
tween two- or  more  persons  of  sufficient  mental 
ability  and  proper  age,  based  upon  a  sufficient 
consideration,  to  do  or  not  to  do  some  lawful  thing. 
It  is  an  interchange,  by  agreement,  of  legal  rights. 
At  common  law  contracts  are  of  three  classes: 
Under  seal;  of  record;  and  simple  contracts.  The 
first  two  are  formal  contracts,  and  the  last  in- 
formal. A  contract  under  seal  is  one  of  the  earliest, 
if  not  the  earliest,  forms  of  contract  known.  It 
derives  its  obligation  from  the  sealing  and  delivery. 
For  a  long  time  no  executory  contract  was  binding 
unless  made  by  deed,  but  in  course  of  time  a  promise 
by  word  of  mouth,  without  any  formality,  came  to 
be  enforced,  if  founded  upon  a  legal  consideration. 
A  contract  under  seal  needed  no  consideration  to 
support  it  as  against  any  person  except  a  creditor. 
If  a  consideration  actually  existed  it  must  have  been 
a  legal  one,  but  failure  of  consideration,  where  the 
contract  was  executed  on  the  faith  of  some  promise 
or  stipulation  not  fulfilled,  may  be  set  up  as  a  de- 
fense. If  the  consideration  be  unlawful  the  con- 
traet  is  void. 

Contracts  of  record  are  those  inscribed  on  paper 
or  parchment  and  enrolled  or  recorded  in  the  proper 
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office.  They  comprise  judgments,  recognizances, 
statutes,  etc  Such  contracts  prove  themselves. 
They  may  be  discharged  by  an  instrument  that  may 
be  made  one  of  I'ecord  also. 

Simple  or  parol  contracts  are  those  whose  validity 
does  not  depend  upon  their  form,  but  upon  the  pres- 
ence of  a  consideration.  With  the  exception  pf  the 
fii*st  two  named  classes  of  contracts,  every  contract 
requires  a  sufficient  legal  consideration  to  support 
it.  A  promissory  note,  for  illustration,  is  a  simple 
contract,  and  to  support  the  promise  to  pay  there 
must  be  a  consideration.  Simple  contracts  may  be 
divided  into  two  classes:  1.  Those  arising  from 
agi'eement;  and,  2.  Those  arising  independently  of 
agreement,  that  is — ^where  the  law  implies  the  exist- 
ence of  an  agreement. 

Contracts  are  also  classed  as  executed  or  execu- 
tory. An  executed  contract  is  one  where  the  obli- 
gation of  both  parties  theroto  has  been  f ulffiled,  viz : 
As  where  one  party  agrees  to  erect  a  building  for 
which  the  other  party  agrees  to  pay  a  stipulated 
sum,  and  the  building  has  been  erected  and  the 
money  paid.  An  executory  contract  is  one  where 
the  obligation  is  to  be  performed  in  the  future.  So 
long  as  a  contract  remains  executory  it  may  be  dis- 
charged by  a  simple  agreement  of  the  parties  that 
it  shall  no  longer  bind  either  of  them.  An  execu- 
toiy  contract  may  also  be  changed  by  like  mutual 
agreement,  based  upon  a  sufficient  consideration.  If 
any  new  agreement  made  is  inconsistent  with  the 
foitner  agreement,  so  that  they  can  not  subsist 
together,  tne  law  implies  that  the  old  agreement 
was  discharged  by  the  new  one.  A  contract  in  writ^ 
ing  can  not  be  varied  except  by  an  agreement  in 
writing. 
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2 — ^Agreement.  A  contract  has  been  defined  to  be 
an  asn^eement,  and  the  most  essential  element  of  an 
agreement>is  the  consent  of  the  parties.  If  two  or 
more  parties  express  their  consent  to  a  conmion 
purpose,  with  a  view  to  forming  a  contract,  this 
amomits  to  an  agreement.  An  agreement  usually 
consists  of  an  offer  by  one  party  and  an  acceptance 
by  the  other,  and  it  is  perfect  as  soon  as  such  offer 
is  accepted. 

An  agreement  may  be  either  express  or  implied 
— expr^sed,  where  it  consists  of  words  written  or 
spoken,  expressing  an  actual  agreement  of  the  par- 
ties; implied,  where  it  is  evidenced  by  conduct  of 
the  parties  manifesting  an  intention  of  an  agree- 
ment. An  implied  promise  does  not  differ  from  an 
expressed  promise,  except  as  to  the  mode  of  proof 
thereof,  an  expressed  promise  being  capable  of 
proof  by  direct  evidence  while  an  implied  promise 
is  proved  by  circumstantial  evidence.  When  proved 
in  either  case  the  result  will  be  the  same. 

In  general  where  an  act  is  done  or  service  ren- 
dered in  pursuance  of  a  request,  or  with  knowledge 
and  consent,  the  law  will  imply  a  promise  to  pay 
what  it  is  worth,  except  in  the  case  of  parent  and 
child,  or  near  relatives  or  members  of  the  same 
family,  where  the  rule  is  directly  to  the  contrary, 
the  rendition  of  services  in  such  cases  being  pre- 
sumed to  have  been  rendered  because  of  love  and 
affection,  rather  than  in  expectation  of  reward ;  and 
consequently  as  between  such  parties,  if  a  fhiandal 
recovery  is  to  be  had,  there  must  be  a  contract  ex- 
pressly entered  into  to  that  effect.  The  latter  rule 
rests  on  the  simple  reason  that  such  services  are 
not  performed  in  the  expectation  of  receiving  a  re- 
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muneration  for  the  benefit  conferred.  Many  claims 
are  presented  after  the  decease  of  a  party  to  whom 
services  have  been  rendered,  very  often  by  a  child 
or  other  near  relative,  which  claims  the  probate 
court  is  required  to  pass  upon.  Unless  an  express 
contract  be  proven  whereby  the  services  were  ren- 
dered with  expectation  of  payment,  and  the  re- 
cipient understood  that  he  was  to  pay  and  agreed 
to  pay  therefor,  such  relatives  cannot  ordinarily 
recover,  though  the  services  in  fact  may  have  been 
of  great  value  and  of  benefit  to  the  recipient.  In 
the  case  of  strangers  to  the  blood,  and  of  distant 
relatives,  not  members  of  the  family,  the  proof  of 
rendition  of  services  and  their  value  ordinarily  will 
be  sufficient  for  a  recovery  for  their  value. 

3.  Pftrties — ^A  person  to  be  capable  of  making  a 
binding  contract  must  be  of  full  age  and  of  sound 
mind.  Mere  weakness  of  mind,  simply,  is  not  a 
sufficient  incapacity,  providing  the  party  has  suffi- 
cient mind  to  comprehend  the  nature  and  effect  of 
his  or  her  act 

WhilQ  it  may  be  stated  as  a  general  rule,  that  an 
infant  is  not  deemed  competent  to  make  a  binding 
contract,  yet,  for  his  or  her  benefit,  and  for  the 
safety  of  the  public,  he  or  she  is  capable  of  doing 
many  binding  acts,  among  which  may  be  mentioned, 
under  this  head,  the  making  of  contracts  for  per- 
sonal necessaries  according  to  the  circumstances 
and  conditions  in  which  placed.  If  such  infant  re- 
sides with  parent  or  guardian  and  is  properly  pro- 
vided for  by  such,  he  or  she  cannot  then,  however, 
bind  himself  or  herself  even  for  necessaries.  Nec- 
essaries have  been  held  to  include  victuals,  clothing, 
medical  aid,  and  educntion,  whereby  he  or  she  may 
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profit  afterwards;  and  also  necessaries  for  the  in- 
fant's wife  and  (dUldren.  One  who  contracts  with 
an  infant  and  furnished  such  articles  is  always 
bound  to  make  due  inquiry  regarding  the  infant's 
necessities,  and  if  being  properly  supplied  by  par- 
ent, guardian  or  friends,  he  cannot  recover  from 
the  infant. 

Other  contracts  made  by  an  infant  are  not  void, 
but  voidable  only  at  the  election  of  the  infant.  Such 
a  contract  however  is  binding  upon  an  adult  party 
thereto,  so  long  as  it  remains  executory,  and  is  not 
rescinded  by  the  infant.  No  one  but  the  infant, 
while  living,  and  his  legal  representatives  if 
dead,  can  avoid  such  voidable  contracts.  Such 
contracts  may  be  avoided  during  infancy,  or  after 
reaching  majority,  by  proper  action  of  some 
nature  by  the  infant.  If  any  act  of  confirmation 
be  necessary  after  attaining  majority  to  give  bind- 
ing force  to  a  voidable  contract,  slight  acts  and 
circumstances  will  be  proved,  ordinarily,  from 
which  to  infer  assent;  but  the  better  rule  seems  to 
be,  in  the  case  of  dissent,  that  the  acts  of  avoidance, 
after  age,  should  be  in  a  manner  equally  as  solemn 
as  the  act  of  making  the  contract.  If  the  infant 
derives  any  benefit  from  the  contract  to  the  damage 
of  the  other  party,  he  cannot  rescind  the  contract 
without  restoring  the  other  party  to  the  position 
he  was  in  at  the  time  of  making  the  contract,  in 
other  words,  he  cannot  have  the  benefit  of  the  con- 
tract on  the  one  side  without  returning  the  equiva- 
lent on  the  other. 

A  married  woman  under  common  law  was  not 
allowed  to  possess  personal  property  independent  of 
her  husband,  and  so  was  incapable  of  making  a 
21 
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contract,  but  such  inability  arose,  not  from  want 
of  discretion,  but  because  of  her  indissoluble  con- 
nection by  which  she  was  placed  under  the  power 
and  protection  of  her  husband,  and  because  she  had 
no  longer  the  administration  of  property/  (As  to 
contracts  respecting  real  property,  and  contracts  of 
marriage,  see  preceding  chapters.) 

Druidcard's  contracts  are  voidable,  so  far  as  they 
are  incapable  of  understanding  the  terms  thereof, 
and  as  their  state  or  condition  is  known  by  the 
other  contracting  party.  That  is — a  drunkaro  is 
not  incompetent,  like  an  insane  person  or  an  idiot, 
but  only  where  there  is  pro6f  that  at  the  time  of 
making  the  contract,  his  understanding  was  clouded 
or  reason  dethroned  by  intoxication. 

Parties  affected. — ^As  a  general  rule,  the  parties 
to  ^  contract  are  the  only  persons  affected  by  it,  but 
others  may  subsequently  acquire  rights  under  it 
by  novation,  and  by  assignment.  As  a  general  rule 
strangers  cannot  sue  on  a  contract.  Exceptions  to 
this  rule,  however,  exist  in  certain  cases,  as  where 
the  principal  purpose  of  the  contract  is  to  benefit 
a  third  person;  or  where  property  is  put  into  the 
hands  of  one  who  promises  to  deliver  it  or  pay 
out  to  a  thii:d  person;  or  where  one  has  agreed,  for 
a  consideration,  to  assume  and  pay  debts  of  a 
debtor,  a  creditor  having  then  a  right  to  an  action, 
and  also  in  many  similar  cases  which  might  be  cited 
at  some  length. 

4.  ConsideratioiL — Consideration  to  support  a 
contract  may  be  valuable,  or  good. 

A  valuable,  or  pecuniary,  consideration  is  quite 
generally  understood  to  mean  a  money  considerar 
tion,  but  may  and  does  also  consist  either  in  some 
right,  interest,  profit  or  benefit  accruing    to    one 
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party,  or  some  forbearance,  detriment,  loss,  or  re- 
sponsibility given,  suffered,  or  undertaken  by  the 
other.  Such  a  consideration  means,  not  so  much 
that  the  promisee  is  benefited  as  that  the  promisor 
suffers  a  detriment  or  parts  with  something  of 
financial  value. 

Consideration  may  be  either  the  doing  of  an  act 
or  the  giving  of  a  promise.  For  instance,  if  one 
promises  to  pay  another  a  sum  of  money  if  he  will 
do  a  particular  act,  and  the  act  is  performed  by  the 
other,  the  promise  thereupon  becomes  binding  be- 
cause of  the  consideration  of  such  performed  act. 

Marriage  is  a  valuable  consideration  for  a  promise 
to  make  a  wife  a  beneficiary  of  an  insurance  policy, 
and  for  other  promises  to  a  wife. 

A  promise  to  do  what  one  is  already  bound  to  do 
is  not  a  consideration.  For  illustration — a  promise 
by  a  debtor  to  pay  a  debt  then  justly  due  and 
owing,  is  no  consideration  for  an  agreement  on  the 
part  of  the  creditor  to  convey  land  in  case  of  such 
payment. 

A  good  consideration  is  one  based  upon  love  and 
affection,  gratitude,  or  the  recognition  of  some 
moral  responsibility  or  duty.  Such  a  consideration 
will  be  sufficient  to  support  an  executed  contract  as 
against  all  persons  except  the  creditors  of  the 
promisor.  It  is  not  a  sufficient  consideration  to 
compel  the  performance  of  an  executory  contract, 
either  at  law  or  in  equity.  For  illustration — a  prom- 
issory note  supported  only  by  a  good  or  meritorious 
consideration  is  void,  and  neither  the  maker  or  his 
legal  representatives  can  be  compelled  to  pay. 

A  moral  obligation,  alone,  will  not  support  a  sub- 
sequent promise  to  pay,  otherwise  every  promise 
would  be  legally  binding,  since  every  promise  car- 
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lies  with  it  a  moral  obligatioiL  However,  the  rule 
is  subject  to  certain  exceptions,  as  in  the  case  of 
the  moral  duty  of  a  father  to  support  his  child,  it 
will  be  a  sufficient  consideration  for  his  promise  to 
pay  money  for  the  benefit  of  the  child;  and  it  has 
been  held  that  the  moral  obligation  to  pay  a  debt 
is  a  sufficient  consideration  to  support  tiie  promise 
of  a  bankrupt,  made  after  his  discharge  in  bank- 
ruptcy, to  pay  a  debt  from  which  he  has  been  dis- 
charged. But  a  promise  to  pay  a  debt  which  the 
creditor  by  his  own  act  effectuaJIy  released  is  with- 
out consideration. 

A  promise  by  a  married  woman,  having  a  sepa- 
rate estate,  to  pay  for  necessaiies  furnished  upon 
the  credit  of  such  estate,  is  a  sufficient  considera- 
tion for  a  new  promise  after  the  death  of  her  hus- 
band. But  a  promise  made  by  a  woman  when  sin- 
gle, to  perform  a  promise  previously  made  by  her 
while  married,  is  not  binding  without  a  new  con- 
sideration. This  latter  rule  is  changed  somewhat 
in  States  where  a  married  woman  can  as  freely 
contract  as  though  single. 

5.  Unlawful  and  Void  Agreements^ — If  the  sub- 
ject matter  of  an  agi*eement  be  such  that  the  per> 
formance  of  it  would  consist  in  doing  a  forbidden 
act,  the  law  will  not  compel  the  parties  to  perform 
the  agreement.  When  the  immediate  object  of  an 
agreement  is  unlawful  the  agreement  is  void. 

Contracts  of  marriage  between  parties  within  the 
prohibited  degrees  of  kindred  and  affinity  are  con- 
trary to  positive  law.  Certain  agi^eements  in  re- 
strain of  marriage  are  void.  Arrangements  whereby 
a  father  deprives  himself  of  the  right  to  the  cus- 
tody of  his  children,  or  of  his  discretion  as  to  their 
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education,  cannot  be  enforced.  Contracts  covering 
transactions  forbidden  by  statute  are  void.  Wager- 
ing contracts  are  illegal  and  void  as  against  public 
policy,  and  so  are  contracts  in  trading  with  the 
country's  enemy.  Contracts  in  total  restraint  of 
trade  are  void.  A  contract  to  do  a  thing  which  is 
legally  impossible  is  void  and  imposes  no  obligation 
upon  either  party. 

6.  Impossibility* — ^A  contract  may  be  impossible 
of  performance  at  the  time  when  it  is  made;  or  it 
may  become  impossible  by  events  happening  subse- 
quently, as  where  it  is  made  upon  the  supposition 
that  a  certain  thing  existed  and  it  turned  out  that 
it  never  was  in  existence,  or  had  been  destroyed 
at  the  time,  or  thereafter  from  no  fault  of  either 
party. 

If  performance  becomes  impossible  by  reason  of 
change  in  the  law,  the  contract  to  that  extent  is 
discharged,  except  where  the  impossibility  is  only 
temporary  it  will  be  suspended  and  revived  again 
when  the  impediment  is  removed. 

The  general  rule  is,  however,  that  when  one  has 
undertaken  absolutely  to  do  a  thing,  in  the  absence 
of  fraud  or  undue  advantage  having  been  taken  by 
the  other  party,  he  will  not  be  excused  from  liability 
by  the  occurrence  of  events  which  render  the  per- 
formance impossible. 

When  impossibility  of  performance  is  caused  by 
the  act  of  one  of  the  parties,  it  amounts  to  a  breach 
of  performance  on  his  part  and  entitles  the  other 
to  sue  immediately. 

If  a  party  has  an  option  to  perform  in  one  of 
two  ways,  and  only  one  becomes  impossible,  he  is 
bound  to  perform  in  the  other  way. 
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If  the  impossibility  of  performance  be  known  to 
the  promisor,  but  not  to  the  promisee,  the  former 
will  be  liable  for  damages  for  failure  to  perform, 
but  if  known  to  the  promisee  and  not  the  other  the . 
promisee  cannot  sue  for  failure. 

7.  Mistake,  Duress,  Undue  Influence. — C!ontracts 
entered  into  through  a  fundamental  mistake,  or  ob- 
tained by  duress  or  undue  influence,  may  be 
avoided. 

8.  Misrepresentation. — ^A  contract  entered  into 
through  a  false  representation,  fraudulent  or  other- 
wise, of  fact,  may  be  rescinded,  provided  third  par- 
ties have  not,  for  value,  acquired  rights  thereunder, 
or  the  parties  thereto  can  be  put  in  statu  quo.  Re- 
cision  must  take  place  within  a  reasonable  time 
after  the  discovery  of  the  misrepresentation,  other- 
wise the  right  of  redsion  will  be  considered  waived 
by  acquiescence. 

9.  Breach. — ^A  contract  is  broken  if  either  party 
fails  to  perform  any  of  its  termsu 

If  a  breach  be  in  a  matter  which,  upon  a  fair  and 
reasonable  construction  of  the  contract,  the  parties 
may  be  deemed  to  have  considered  as  vital  to  its 
existence,  or  which  they  have  expressly  stated 
shall  be  vital,  it  will  discharge  the  promisee  from 
a  performance  of  his  promise;  but  if  the  parties 
expressly  state  that  the  non-performance  of  a  cer- 
tain term  shall  be  vital  to  the  existence  of  their 
contract,  a  breach  of  that  term  will  be  a  discharge. 

Often  the  promise  of  one  party  is  conditioned 
upon  the  entire  performance  of  his  part  of  the  con- 
tract by  the  other  party,  and  if  this  appears  to  be 
the  intention  of  the  parties  the  promisor  must  per- 
form wholly  on  his  part,  and  a  partial  breach  will 
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discharsre  the  promisee  from  performance  of  his 
promise.  If,  however,  the  promisee  accepts  a  par- 
tial performance  of  an  entire  contract,  he  may  in 
some  cases  be  obliged,  as  upon  an  implied  contract, 
to  pay  as  much  as  that  performed  is  reasonably 
worth.  If  a  party  is  prevented  from  performing  by 
the  act  of  the  other  party  he  will  be  discharg^ 
from  further  performance,  and  may  recover  dam- 
ages suffered,  if  he  is  able  to  prove  he  was  ready 
and  willing  to  perform  his  promise. 

If  the  breach  is  a  matter  of  minor  importance, 
for  which  the  other  party  can  be  compensated  in 
damages,  the  injured  party  is  not  discharged  but 
must  proceed  to  perform  on  his  part  and  seek  his 
remedy  in  an  action  for  damages  for  whatever  in- 
jury he  has  suffered. 

A  breach  of  a  term,  which  in  the  first  instance 
would  have  justified  a  party  in  repudiating  the  con- 
tract, cannot  be  taken  advantage  of  if  the  other 
party  has  accepted  or  received  the  benefit  of  a  sub- 
stantial performance. 

Jn  the  case  of  a  severable  contract,  that  is,  one 
where  the  part  to  be  performed  by  one  of  the  par- 
ties consists  of  several  distinct  and  independent 
items,  and  the  price  to  be  paid  by  the  other  is  ap- 
portioned to  each  item,  the  English  rule  is,  that  a 
breach  as  to  any  one  item  will  entitle  the  injured 
party  to  a  right  of  action,  but  will  not  discharge 
him  from  performance  of  the  remainder  of  the 
contract,  unless  it  amounts  to  a  refusal  to  perform 
the  balance  of  the  contract,  or  be  of  such  a  char- 
acter as  wholly  frustrates  its  object.  This  rule  has 
been  followed  in  many  of  the  States,  viz,  in  Penn- 
sylvania, New  York,  Massachusetts,  Vermont,  New 
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Hampshire,  New  Jersey,  California,  Kentucky,  Ohio 
and  some  others. 

If  before  the  time  for  performance  (me  party  an- 
nounces that  he  does  not  intend  to  perform  his 
promise,  the  other  may  treat  the  contract  as  bro- 
ken, and  bring  an  action  immediately  for  the 
breach. 

10.  DischargCi^ — ^A  contract  is  discharged  when 
the  legal  relations  which  it  created  have  ceased  to 
exist,  that  is,  when  the  terms  thereof  have  been 
fulfilled  by  both  parties.  As  a  performance  will  dis- 
charge, so,  in  some  cases,  will  an  attempt  to  per- 
form, although  actual  performance  be  not  accom- 
plished, as  where  one  party  tenders  payment  and 
the  other  refuses  to  accept. 

A  contract  may  contain  provisions  making  it  de- 
terminable under  certain  circumstances.  For  in- 
stance, that  if  one  of  them  fail  to  perform  by  a  cer- 
tain specified  time,  the  other  will  be  entitled  to  treat 
the  agreement  at  an  end;  or,  that  it  shall  be  dis- 
charged upon  the  performance  of  a  condition;  or, 
the  concurrence  of  a  particular  event ;  or,  a  continu- 
ing contract  may  provide  that  it  be  determinable 
at  the  option  of  either  party,  and  sometimes  such  a 
provision  is  incorporated  into  it  by  implication  from 
known  usage  or  custom.  A  contract  for  domestic 
service,  for  illustration,  may  be  determined  by  the 
servant  upon  giving  the  customary  notice,  and  by 
the  master  upon  giving  the  customary  notice,  or 
paying  the  servant  the  wages  for  the  length  of  time 
to  which  he  is  entitled  to  notice.  The  length  of  no- 
tice is  regulated  by  the  custom  of  the  place  where 
the  contract  is  made.  Where  the  hiring  is  for  no 
certain  time,  and  wages    are    not   paid    at   fixed 
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periods,  such  a  contract  may  be  determined  at  the 
will  of  either  party  without  giving  any  notice. 

An  executory  contract  may  be  discharged  by  the 
simple  agreement  of  the  parties  that  it  shall  no 
longer  bind  either,  the  consideration  therefor  being 
the  renunciation  by  each  of  his  rights  thereunder. 
The  agreement  must  be  mutual  and  not  a  mere 
waiver  of  rights  by  one  party.  When  the  contract 
has  become  executed  wholly  or  in  part,  it  cannot 
be  discharged  by  a  simple  contract,  but  only  by 
either  a  performance  of  its  terms,  by  a  release 
under  seal,  or  by  accord  and  satisfaction. 

It  is  a  maxim  of  the  common  law  that  every  con- 
tract ought  to  be  dissolved  by  matter  of  as  high 
a  nature  as  that  which  first  made  it  obligatory,  and 
consequently  a  contract  in  writing  and  under  seal 
could  not  be  discharged,  or  varied  in  its  terms,  by 
a  subsequent  parol,  or  unwritten,  agreement,  hi 
America  this  doctrine  has  been  somewhat  modified, 
a  parol  dispensation  of  performance  being  generally 
held  to  be  a  defense  to  an  action  on  a  sealed  instru- 
ment, if  supported  by  a  sufficient  consideration,  or 
when  it  has  resulted  in  a  breach  for  which  the 
party  who  gave  it  seeks  to  recover.  A  simple  con- 
tract may  be  dissolved  by  a  subsequent  parol  agree- 
ment, whether  the  original  was  in  writing  or  con- 
sisted  simply  of  spoken  words.  If,  however,  the 
original  contract  is  required  by  statute,  known  as 
the  Statute  of  Frauds,  to  be  in  writing,  the  better 
opinion  is  that  it  cannot  be  varied  by  a  subsequent 
agreement  not  in  writing,  but  there  are  holdings 
in  some  jurisdictions  to  the  effect  that,  while  such 
contracts  in  writing  cannot  be  so  varied,  they  may 
be  absolutely  discharged  by  parol  agreement. 
22 
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In  this  country  commercial  instruments  are 
treated  as  upon  the  same  footing  with  ordinary 
simple  contracts  and  may  be  discharged  in  the  same 
manner. 

Contracts  of  record  are  discharged  by  a  record 
of  some  instrument  effecting  a  cancellation  thereof. 

By  operation  of  law« — ^If  a  written  instrument  be 
altered  in  a  material  particular  it  is  thereby  dis- 
charged. A  stipulation  by  a  stranger,  or  an  acci- 
dental alteration  through  mistake,  however,  will 
not  work  a  discharge.  If  it  be  altered  by  consent 
and  agreement  of  the  parties,  it  amounts  to  a  new 
agreement. 

As  a  general  rule,  a  contract  between  parties  who 
subsequently  intermarry  is  extinguished  by  the 
marriage,  this  rule  resulting  from  the  principle  that 
the  husband  and  wife  are  one  in  law.  But  this  rule 
does  not  apply  where  the  act  to  be  performed  is 
future,  to  be  done  after  the  marriage.  For  illustra- 
tion— if  a  man  in  contemplation  of  marriage  exe- 
cutes a  bond  conditioned  to  pay  money  to  his  in- 
tended wife,  if  she  marries  him,  the  bond  will  not 
be  released  by  their  marriage. 

The  bankruptcy  law  discharges  a  debtor  from 
such  debts  as  are  provable  under  the  provisions  of 
the  bankruptcy  law. 

The  acceptance  of  a  higher  security  for  the 
payment  of  a  debt  amounts  to  an  extinguishment 
of  a  lower  security  for  the  same  debt. 

11.  Discharge  of  right  of  action. — ^The  right  of 
action  which  arises  upon  a  breach  of  contract  may 
be  discharged  either  by  act  of  the* parties;  by  judg- 
ment of  a  court;  or  by  lapse  of  time,  that  is,  by 
the  running  of  a  statute  which  fixes  the  time 
within  which  an  action  must  be  commenced. 


CHAPTER  Xm 

DEEDS  AND  MORTGAGES 

DEEDS 

1.  Defined* — ^The  word  "Deed/'  in  itself,  imports 
a  written  instrument  sealed  and  delivered  by  the 
maker.  As  we  shall  consider  it  herein,  it  is  a  most 
solemn  and  authentic  act  whereby  a  person  disposes 
of  real  property.  To  be  duly  executed,  it  must  be 
on  paper  or  parchment.  Such  a  deed  is  termed  a 
'Deed  of  Conveyance.''  At  common  law,  before  the 
enactment  of  the  Statute  of  Frauds,  signing  was 
unnecessary,  but  now  signing  is  one  of  the  most 
important  requisites. 

2.  Requisites* — ^The  following  may  be  stated  as 
including  all  the  essentials  of  a  deed  of  conveyance : 
A  thing  to  be  granted;  proper  parties,  grantor  and 
grantee;  a  consideration;  execution,  including  sign- 
ing, sealing,  attestation,  and  acknowledgment;  de- 
livery and  acceptance;  registration  or  recording. 

It  must  contain  every  statement  necessary  to 
make  up  all  the  requisites,  for  parol  evidence  is  not 
admissable  to  supply  any  defects  or  omissions.  It 
must  be  complete  in  all  its  essential  parts  before  it 
is  delivered. 

Too  much  care  cannot  be  exercised  in  the  drafts 
ing  of  or  the  execution  and  delivery  of  a  deed,  and 
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this  work  should  not  ordinarily  be  intrusted  to  one 
who  is  not  skilled  in  conveyancing. 

3.  Proper  iHurtiesv— The  Grantor. — ^To  make  a 
valid  deed  there  must  be  a  competent  grantor,  that 
is,  a  person  competent  to  make  a  contract  He  must 
own  the  property,  or  have  some  interest  therein 
which  he  seeks  to  convey,  and  he  must  have  capac- 
ity to  convey  it.  All  owners  of  property,  male  or 
female,  who  are  not  under  any  legal  disability,  have 
power  to  make  deeds  and  convey  property.  The 
persons  unable  to  make  a  valid  deed  convejring 
property  are  infants  and  persons  declared,  judi- 
cially, to  be  of  unsound  mind.  Formerly  married 
women  were  included  in  the  class  of  persons  under 
disability,  but  this  is  not  so  now. 

Under  the  common  law  a  deed  executed  by  a 
married  woman  was  absolutely  void,  unless  also 
executed  by  her  husband.  In  the  United  States  it 
became  at  an  early;  day  the  custom,  sometimes  sanc- 
tioned or  adopted  by  statute,  for  married  women  to 
convey  their  lands  by  deed  in  the  execution  of 
which  their  husbands  joined. 

Jn  some  of  the  States,  the  statutes  prescribe  cer- 
tain requirements  in  the  execution  of  deeds  by 
married  women,  in  which  case  such  requirements 
must  be  strictly  followed.  In  England  and  most  of 
the  States  now,  the  married  woman  is  treated  as 
a  single  woman  with  reference  to  her  sole  and 
separate  estate,  and  in  the  absence  of  any  restrain- 
ing clause,  can  convey  such  estate  freely.  In  all  of 
the  States  the  property  rights  of  married  women 
have  been  considerably  modified  by  statute,  and  in 
most  of  them  the  entire  provisions  of  the  common 
law  on  the  subject  have  been  abolished,  and  mar- 
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ried  women  given  the  same  independent  power  of 
control  over  their  lands,  and  right  of  conveyance, 
as  a  single  woman.  In  most  of  the  States  where 
husband's  courtesy  still  exists  she  can  defeat  same 
by  a  conveyance  without  his  joining  in  the  deed. 

The  deeds  of  infants  and  insane  persona  are 
generally  held  to  be  voidable,  and  not  void,  yet  if 
such  a  person  on  account  of  mental  deficiencies,  is 
placed  under  guardianship,  his  deed  made  while  so 
under  guardianship  will  be  absolutely  void.  In  the 
case  of  insanity  or  mental  deficiencies,  to  render 
a  deed  void,  the  mental  disturbance  must  be  so 
great  that  the  person  cannot  understand  the  nature 
and  consequences  of  his  or  her  act. 

An  habitual  drunkard  is  not  incompetent  to  exe- 
cute a  valid  deed,  unless  his  habits  have  so  far 
impaired  his  mental  faculties  as  to  disable  him  from 
understanding  the  nature  and  consequences  of  his 
deed  of  conveyance.  If,  however,  he  has  been 
placed  under  guardianship  and  his  porperty  put  out 
of  his  charge,  his  deed  would  be  void. 

The  deeds  of  both  infants  and  insane  persons 
being  voidable,  may  be  ratified  or  disaflSrmed.  By 
an  infant  on  the  coming  of  age,  and  by  an  insane 
person  when  restored  to  mental  sanity.  It  is  not 
necessary  for  the  insane  person  or  infant  to  restore 
the  consideration  in  order  to  disaffirm  a  deed,  and 
therefore  it  is  very  unsafe  to  take  a  deed  from 
either  relying  upon  its  affirmance  at  some  future 
time. 

Any  act  on  the  part  of  the  grantor  when  of  age 
or  restored  to  mental  capacity,  clearly  indicating  an 
intention  to  ratify  or  disaffirm  the  deed,  will  be 
sufficient,  but  mere  acquiescence  does  not  operate 
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as  a  ratification^  unless  it  has  been  so  lon^r  con- 
tinued as  to  bar  the  right  of  action  under  the  Stat- 
ute of  Limitations. 

The  Grantee. — ^AU  persons  are  capable  of  taking 
real  estate  as  grantees,  including  such  as  are  under 
legal  disability  to  be  grantors.  But  in  the  case  of 
disability  of  the  grantee,  as  above,  the  acceptance 
of  a  deed  by  him  will  not  impose  any  binding  obli- 
gation on  his  part  to  perform  any  condition  or  cove- 
nant on  his  part  agreed  to  be  performed.  The  fail- 
ure to  perform  will  only  work  as  a  forfeiture  of  the 
estate. 

At  common  law  it  was  necessary  to  have  the  hus- 
band's assent  to  a  conveyance  to  a  married  woman 
to  make  same  valid,  and  such  assent,  when  given, 
was  binding  upon  the  wife  and  upon  her  heirs  after 
her  death. 

At  common  law  aliens  cannot  be  grantees,  yet  if 
an  alien  should  take  lands  by  purchase,  the  title 
would  be  good  as  against  the  grantor  and  all  the 
world,  but  not  as  against  the  State,  and  might  be 
defeated  and  escheated  to  the  State  by  the  institu- 
tion of  the  proper  suit;  and  in  the  absence  of  such 
suit,  upon  the  death,  of  the  alien  the  title  of  the 
State  became  perfect  without  the  institution  of  any 
suit.  This  rule  still  exists  in  some  States,  but  in 
many  the  disability  of  alienage  has  been  removed 
by  statute. 

In  the  case  of  the  grant  of  an  immediate  estate 
in  possession,  the  grantee  must  be  in  existence  at 
the  time  of  the  delivery  of  the  deed,  in  other  words, 
the  deed  cannot  be  to  some  person  yet  unborn;  but 
this  is  not  the  rule  if  the  estate  in  the  grantee  is 
a  contingent  remainder  or  other  future  estate. 
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In  addition  to  natural  persons,  duly  organized 
and  incorporated  companies  are  permitted  to  talce 
land  by  deed,  in  all  cases  where  necessary  for  the 
purpose  of  the  corporation. 

Description  of  parties — ^It  is  necessary  that  the 
parties  be  sufficiently  described  in  the  deed,  other- 
wise it  will  be  void.  The  usual  method  of  describ- 
ing a  party  is  to  give  his  or  her  name  in  full,  and 
in  fact,  the  rule  may  be  stated  to  be  that  the  Chris- 
tian name  as  well  as  the  surname  be  given.  If  the 
surname  alone  be  given,  the  deed  is  usually  held 
to  be  void  for  uncertainty. 

If  a  party  intended  may  be  identified,  however, 
under  a  name  given  in  a  deed,  any  mistake  in  his 
name,  or  the  use  of  different  names  in  different 
parts  of  the  deed  wiU  not  be  fatal.  The  true  party 
may,  in  such  case,  be  shown  by  parol  evidence  in 
every  such  case  of  doubt. 

If  the  grantor  acts  as  an  executor,  administrator, 
guardian,  or  trustee,  he  must  be  described  as  such, 
and  if  the  grantee  takes  as  trustee  the  deed  must 
so  recite. 

4.  Consideration^ — ^While  it  is  not  ordinarily  nec^ 
essary  to  state  an  actual  consideration,  yet  there 
must  be  a  sufficient  consideration.  The  considera- 
tion may  be  good  or  valuable,  such  as  money,  or 
love  and  affection.  As  between  the  parties  a  good 
consideration  is  sufficient,  and  also  as  against  all 
other  parties,  except  creditors  of  the  grantee  at  the 
time.  It  is  not  necessary,  in  the  case  of  a  valuable 
consideration,  to  support  the  deed,  that  it  be  actu- 
ally paid  to  the  grantor,  if  receipt  thereof  is  ac- 
knowledged by  him  in  the  deed. 
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5.  Signing,  etc — Signing  and  acknowledgment  of 
the  execution  of  the  instrument  is  termed  ''execut- 
ing it."  Under  the  Saxon  rule,  deeds  were  required 
to  be  subscribed  with  the  sign  of  the  cross,  but  did 
not  have  to  be  sealed.  After  the  Norman  Conquest 
signing  ceased  to  be  required,  but  sealing  became 
requisite. 

Today  in  all  the  States,  signing,  or  subscribing,  is 
necessary,  and  it  is  usually  required  to  be  at  the 
end  of  tiie  deed.  If  the  grantor  be  unable  to  sign 
his  name,  another  may  do  so  at  his  request  and  in 
his  presence,  and  by  affixing  a  mark,  usually  a  cross, 
in  accordance  with  the  old  Saxon  rule,  the  grantor 
can  and  does  legally  adopt  the  same  as  his  own. 

Signing  may  be  by  a  person  authorized  so  to  do 
by  a  written  Power  of  Attorney,  executed  in  like 
manner.  A  married  woman  may  so  authorize  her 
husband  to  sign  and  execute  a  deed  for  her,  con- 
veying her  separate  property,  or  to  release  her  in- 
choate right  of  dower  in  his  property. 

Sealing  was  required  at  a  time  when  few  persons 
could  write  their  names,  and  it  was  the  only  certain 
means  of  indicating  the  intention  of  the  grantor  to 
convey  his  estate  to  another.  While  it  is  now  held 
to  be  4  mere  formality,  yet  in  some  States  it  is  still 
necessary  to  affix  a  seal,  or  make  some  scroll  or 
mark  to  indicate  the  same.  Where  a  seal  is  neces- 
sary the  party  himself  need  not  affix  it,  another 
being  permitted  to  affix  it  with  his  consent. 

Attestation  means  signing  in  the  presence  of  a 
witness.  In  many  of  the  States  it  is  not  essential 
that  the  signature  be  witnessed. 

Admowledging  the  execution  of  the  deed  is 
effected  by  declaring  before  a  Notary  Public,  or  any 
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official  authorized  to  take  aeknowledgments,  the 
execation  of  the  deed  for  the  purposes  stated 
therein.  It  is  necessary  that  the  deed  contain  a 
certificate  of  aeknowledgment  to  permit  it  to  be 
recorded  in  most  States.  If  it  is  to  be  recorded  in 
a  county  or  State  other  than  where  such  official 
acts,  a  Gertiflcate  of  the  county  clerk  or  register 
will  also  ordinarily  be  required  to  be  affixed. 

The  officer  who  takes  the  acknowledgment  cannot 
be  interested  in  the  conveyance,  but  relationship 
to  the  parties  is  no  objection. 

S.  Ddivery  and  acceptance^ — The  last  requisite 
of  a  deed  is  its  delivery  by  the  grantor  and  its  ac- 
ceptance by  the  grantee.  If  either  par^  dies  be- 
fore this  is  done  the  deed  is  invalid.  The  deed  has 
no  effect  until  delivery  and  acceptance. 

A  deed  is  sometimes  delivered  to  another  than 
the  grantee,  to  be  delivered  to  the  grantee  at  some 
future  day,  or  upon  the  happening  of  some  event, 
or  the  performance  of  Bome  act.  This  is  called  de- 
livery in  ''Escrow.''  No  title  actually  passes  until 
the  second  delivery,  although,  if  that  is  the  inten- 
tion, it  will  date  back  to  the  first  delivery. 

7.  Recording. — ^In  all  the  States  laws  have  been 
passed  requiting  deeds  of  conveyance  to  be  recorded 
in  a  certain  office,  usually  the  County  Clerk's  or 
Register's.  Such  recording  is  necessary  to  protect 
the  grantee  against  subsequent  conveyances  of,  or 
mortgages  upon,  the  same  property,  from  taking 
preced^ice.  It  is  quite  essential  that  the  grantee 
as  soon  as  possible  have  his  deed  recorded, 
mortgagees  tiiereunder. 

A  further  treatment  of  the  subject  of  deeds  and 
recording  will  be  found  in  Part  IL 
28 
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MORTGAGES 

8.  Defined^ — In  the  most  comprehensive  sense  of 

the  term,  a  mortgage  is  a  conveyance  of  property 
for  the  purpose  of  secoriiig  the  payment  of  money, 
and  becomes  void  on  snch  payment. 

It  differs  from  a  conveyance  by  deed,  in  that 
while  the  creditor,  or  mortgagee,  is  vested  with  the 
legal  ownership  of  the  property  conveyed,  in  equity 
the  mortgagor,  or  debtor,  remains  the  actual  owner 
and  in  possession,  until  he  or  she  is  debarred  by  his 
or  her  own  default,  or  by  a  judicial  decree. 

No  precise  form  of  words  is  necessary  to  consti- 
tute a  mortgage,  yet  there  must  be  a  present  pur- 
pose of  the  mortgagor  to  pledge  his  land  for  the 
payment  of  a  sum  of  money,  or  for  the  performance 
of  some  act. 

9.  Qrigfai  and  HistoKyir— Mortgages  can  be  traced 
in  the  history  of  the  common  law  of  England  to  a 
period  antedating  the  Norman  Ccmquest.  They  re- 
mained comparatively  unknown,  however,  during 
the  period  of  the  feudal  system,  when  restraints 
upon  alienation  of  property  were  so  universal,  and 
such  condition  continued  until  this  restraint  was 
removed  during  the  reign  of  Edward  L,  whereiQwn 
mortgages  came  into  use  as  common-law  convey- 
ances, upon  condition  to  become  absolute  upon  ncm- 
performance  of  the  condition.  In  the  United  States 
mortgages  have  bera  used  to  convey  property  aa 
security  for  debt  from  the  earliest  period,  yet  there 
is  no  American  system,  or  doctrine  common  to  the 
courts  of  the  several  States  in  respect  to  mortgages, 
or  respecting  the  legal  rights  and  remedies  of  the 
parties  thereunder. 

10«r— EssMtials  of  a  Mortgage*— Parties  capable 
of  making  and  accepting  a  mortgage;  a  considera- 
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tion;  a  transfer  and  pledge  of  property,  either  in 
existence  or  to  be  after  acquired,  and  a  description 
thereof;  execution  and  delivery;  registering  and  re- 
cording. / 

11.  Ptotles  to  Mortgage&r-^Whoever  is  capable 
of  contracting  for  himself  or  on  behalf  of  another, 
may  execute  a  mortgage.  The  capacity  to  accept 
a  mortgage,  or  be  a  mortgagee,  is  broader  than  that 
required  to  make  a  mortgage.  Infants,  married 
women,  aliens,  and  corporations  may  become  mort- 
gagees in  cases  where  they  would  not  have  the 
power  to  execute  a  mortgage. 

Married  women,  at  common  law,  have  no  power 
to  mortgage  their  property,  but  this  doctrine  has 
been  changed  in  nearly,  if  not  all  of  the  States, 
and  unless  restrained  by  the  instrument  under 
which  she  holds  property  she  may  mortgage  it. 

bf ant's  nortgagesy  like  their  deeds,  are  voidable 
onlj^--' 

''A  mortgage  executed  by  a  lunatic  will  be  held 
valid  only  where  the  proof  is  dear  that  it  was  made 
during  a  ludd  interval. 

Corpentioiia  have  the  right  to  execute  mortgages 
unless  restricted  by  statutes  or  their  charter.  Re- 
ligious and  diaritable  corporations,  however,  are 
generally  obliged  to  apply  to  the  court  for  authority 
to  mortgage  their  property  before  they  can  execute 
a  valid  mortgage. 

HaUtoal  drunkenncop»  when  Crftyi^iyig  a  mental 
conditicm  verging  upon  insanity,  will  inciqwdtate  a 
person  from  making  a  valid  mortgage. 

12.  CoBsideratkMkr— A  mortg^^e  must  be  founded 
on  a  suffldent  consideration.    Generally  mortgages 
are  for  the  security  of  a  debt    Usually  a  bond  or 
28 
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note  is  made  oontemporaneoualy  therewith  and  rep- 
resents the  obligation  or  debt.  Any  benefit  to  the 
mortgagor,  or  to  a  third  person,  or  prejudice  to  the 
mortgagee  sustained  at  the  request  of  the  mort* 
gagor,  will  suffice,  however,  to  support  a  mortgage. 

13.  Blortgageable  property* — ^Almost  any  interest 
in  real  or  personal  property  which  is  susceptible  of 
being  transferred,  may  be  mortgaged.  The  prop- 
erty must  be  so  described  or  referred  to  in  the 
mortgage  as  to  be  easily  identified  or  located. 

Improvements  upon  land  distinct  from  the  land 
itself  may  be  mortgaged;  and  the  mortgage  may  be 
upon  property  not  actually  in  existence,  but  to 
attach  to  it  and  cover  it  as^soon  as  it  comes  into 
existence,  as  in  the  case  of  crops  to  be  grown  on 
the  land,  or  a  building  to  be  erected  on  the  land 
mortgaged. 

14.  Execution  and  delivery*— The  execution  and 
delivery  of  the  mortgage,  and  its  acceptance  by  the 
mortgagee,  are  essential  to  its  validity. 

15.  Registration  or  recording* — ^As  between  the 
parties  the  mortgage  will  be  good  though  unre- 
corded, but  as  against  subsequent  mortgagees  or 
grantees  of  the  same  property,  without  notice  of 
the  mortgage,  it  will  not  be  good.  It  is  unsafe  for 
a  mortgagee  to  hold  an  unrecorded  mortgage. 

A  person  who  takes  title  to  property  subsequ^it 
to  the  recording  of  a  mortgage  takes  it  subject 
thereto  and  subject  to  all  moneys  due  or  to  grow 
due  thereon,  and  subject  to  all  the  rights  of  the 
mortgagees  thereunder. 

Most  of  the  Statea  have  enacted  statutes  respect- 
ing the  execution,  delivery,  recording,  etc,  of  mort- 
gages, and  for  a  further  treatment  of  the  subject 
see  Part  n,  hereof. 


CHAPTER  XIV 


LEASES 


1  DEFINED. — ^A  lease  is  a  contract,  express 
or  implied,  between  two  or  more  persons,  for 
*  the  possession  of  lands  or  tenements  in  con- 
sideration of  a  certain  rent  to  be  paid  thterefor. 
Goods,  chattels  and  live  stock  may  also  be  the  sub- 
ject of  a  lease. 

SL  Who  capable  of  making  a  lease.^^Every  person 
capable  of  making  a  legal  and  binding  contracty^  At 
common  law  a  married  woman  could  not  make  a 
valid  and  binding  lease,  her  husband  being  the 
person  who  could  make  a  lease  of  her  property.  A 
lease  by  the  husband  terminated  upon  his  death, 
however,  unless  the  same  was  confirmed  by  the 
wife  after  such  death,  and  acceptance  by  her  of 
rent  thereafter  amounted  to  a  confirmance.  If  a 
wife  made  a  lease  with  the  assent  of  the  husband 
it  was  binding.  In  most  States  now  the  married 
woman  can  deal  with  her  property  as  her  own  and 
can  make  a  lease  without  the  consent  of  her  hus- 
band and  without  his  joining  with  her  therein. 

A  lease  made  by  a  minor  is  not  void  so  long  as 
he  sees  fit  to  perform,  but  is  voidable  at  his  elec- 
tion. He  may  disaffirm  a  lease  of  real  property 
after  he  attains  his  migority,  and  of  personal  prop- 
erty at  any. time  before  or  after  reaching  majority. 
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Avoidance  of  a  lease  on  the  ground  of  infancy  is 
a  personal  privilesre  of  the  inf ant,  and  only  he  can 
take  the  benefit  of  it,  if  living,  and  if  dead  his 
legal  or  personal  representatives  only  can  take  ad- 
vantage of  it.  Af  t^r  becoming  of  age  he  may  affirm 
the  lease  by  accepting  accrued  or  accruing  rent,  or 
by  some  other  act  or  declaration  which  recognizes 
the  lease,  whereupon  it  becomes  binding  upon  him. 
If  the  statute  gives  power  to  a  guardian  to  make 
leases  for  his  ward,  a  lease  by  the  guardian  will  be 
good,  but  not  otherwise. 

A  lease  by  a  person  of  unsound  mind,  if  he  have 
a  conservator,  committee  or  guardian,  is  absolutely 
void,  but  if  he  has  none  such,  it  is  merely  voidable. 
Mere  weakness  of  mind  is  not,  of  itself,  sufficient 
ground  for  avoiding  a  lease  unless  some  fraud  has 
been  resorted  to  in  procuring  the  same  by  the  per- 
son in  whose  favor  it  is  made. 

A  lease  made  by  a  properly  authorized  agent  in 
the  name  of  his  or  her  principal  is  good  and  binds 
the  principal,  but  the  authority  must  be  strictly 
followed  by  the  agent 

An  executor  may  make  a  lease  if  the  will  under 
which  he  acts  so  empowers  him  to  do. 

Ordinarily  an  administrator  has  nothing  to  do 
with  the  real  property  of  a  deceased,  and  conse- 
quently cannot  make  a  lease  thereof,  that  right 
belonging  to  the  heirs  of  the  deceased  owner. 

Where  there  are  more  than  one  trustee  with 
power  to  act  jointly,  a  lease  made  by  less  than  all 
joining  is  void.  In  the  case  of  trust  property  a 
beneficiary  cannot  make  a  binding  lease  without  the 
joining  of  the  trustees. 
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3.  What  may  be  leased^ — ^Any  property  subject 
to  possession  and  use — Elands,  houses,  rights  of  way, 
franchises,  annuities,  live  stock,  goods  and  chattels. 

A  lease  of  personal  property  may,  in  some  cases, 
be  rather  a  conditional  sale  thereof,  as  where  a 
piano  is  leased  at  so  much  per  month  until  a  stipu- 
lated amount  has  been  paid. 

4.  Form  of  leaae^ — ^No  particular  form  of  expres- 
sion or  use  of  technical  words  are  necessary  to  con- 
stitute a  lease.  If  it  plainly  divests  the  one  party 
of  possession  of  the  property  described  and  permits 
the  other  to  take  and  use  it  for  a  certain  space  of 
time,  upon  stated  terms,  it  will  be  sufficient.  A 
receipt  expressing  the  terms  and  the  nature  of  the 
tenancy  has  even  been  held  to  be  a  lease. 

A  lease  in  some  cases  may  be  oral.  A  lease,  how- 
ever, for  a  longer  period  than  one  year  is  in  most 
States,  void  unless  in  writing. 

The  lease  should  be  dated,  and  unless  some  time 
is  stated  therein  for  its  commencement,  or  the  time 
stated  is  an  impossible  one,  the  time  of  commence- 
ment will  be  from  the  delivery.  If  the  lease  is  dated 
and  no  time  of  commencement  is  specified  it  will 
commence  from  date. 

A  mistake  in  the  date  of  the  lease  will  not  vitiate 
it 

A  lease  dated  and  executed  on  Sunday  is  void. 

The  recitals  in  a  lease  bind  the  parties  thereto. 
It  may  contain  express  covenants  and  at  the  same 
time  covenants  not  expressed  may  be  implied,  but 
the  latter  will  be  effective  only  when  they  are  con- 
sistent with  such  express  covenants.  For  instance, 
— ^there  is  always  an  implied  covenant  on  the  part 
of  the  lessee  that  he  will  not  voluntarily  commit 
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waste  or  do  unnecessary  injury,  and  in  the  case  of 
fanning  land  that  it  will  be  cultivated  in  a  hus- 
bandlike manner,  and  not  in  any  manner  different 
from  its  former  use.  On  the  part  of  the  lessor 
that  the  lessee  shall  have  free  enjoyment  of  the 
premises  during  the  term  for  the  purpose  for  which 
they  were  intended,  without  any  intemiptibn  by 
the  lessor,  yet  there  is  no  implied  covenant  that  the 
premises  are  fit  for  such  purpose  or  that  they  shall 
remain  so. 

Express  covenants. — ^The  lease  may  contain  a 
covenant  binding  the  landlord  to  make  repairs, 
otherwise  the  tenant  cannot  compel  him  to  do  so,  he 
himself  bei^g  bound  to  make  ordinary  repairs.  If 
the  tenant  covenants  to  keep  the  buildings  insured 
against  loss  by  fire  and  fails  to  do  so,  and  a  loss 
occurs  thereto  by  fire  he  will  be  liable  therefor. 

A  lease  may  contain  a  covenant  against  sub- 
letting, or  against  their  use  for  certain  purposes, 
and  also  as  to  payment  of  taxes  and  assessments 
by  the  tenant.  It  may  contain  any  covenant  perti* 
nent  and  regarding  which  the  parties  may  lawfully 
contract. 

5.  Term  or  duration. — ^With  regard  to  duration, 
the  term  of  the  lease  may  be  for  a  year,  or  less,  or 
for  any  number  of  years  absolutely,  or  for  a  num- 
ber of  years  detenninable  upon  the  happening  of 
some  contingency,  such,  for  instance,  as  the  expira- 
tion of  a  life  or  lives. 

If  no  date  is  fixed  for  the  beginning  of  the  teim, 
the  time  at  which  the  tenant  enters  into  possession 
of  the  premises  or  property  will  be  regarded  as  the 
beginning.  If  the  term  be  not  definitely  expressed 
in  the  lease,  it  may  be  fixed  by  collateral  or  extrin- 
sic circumstances.    It  may  amount  to  a  lease  for 
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some  fixed  period  or  be  merely  a  lease  from  month 
to  month  or  at  will  of  either  party,  depending  upon 
the  proof. 

A  lease  for  a  certain  period  **trom**  a  certain  day 
usually  begins  with  the  following  day,  unless  it  is 
clearly  the  intention  of  the  parties  that  it  is  to 
begin  on  the  named  date  from  which  it  dates. 

6.  RenewaL — ^A  covenant  may  be  and  often  is 
inserted  in  a  lease,  on  the  part  of  the  landlord,  that 
he  will  renew  the  lease  at  the  end  of  the  term, 
usually  upon  receiving  certain  notice  to  be  giv^i  on 
the  part  of  the  tenant  that'  he  elects  to  have  such 
renewal.  In  order  to  entitle  the  tenant  to  a  renewal, 
he  must  have  performed  the  conditions  on  his  part 
to  be  performed. 

Where  a  lease  gives  the  lessor  the  right  to  elect 
at  the  end  of  the  term  whether  or  not  to  renew  the 
lease,  he  must  make  such  election  and  so  notify  the 
lessee  on  or  before  the  last  day  of  the  term. 

A  general  covenant  to  renew  does  not  imply  per- 
petual renewal,  and  under  such  conditions  the  land- 
lord cannot  be  compelled  to  renew  the  lease  more 
than  once. 

A  covenant  to  renew  on  such  terms  as  might  be 
agreed  upon  by  the  parties  implies  a  lease  at  .the 
same  rent  and  for  the  same  time. 

A  covenant  to  renew  ''under  the  same  terms  and 
covenants,''  etc,  without  an  express  stipulation  for 
further  renewal,  does  not  obligate  the  lessor  to 
make  a  new  lease  with  a  covenant  to  renew,  nor 
does  it  imply  the  right  of  the  lessee  to  have  a  fur- 
ther renewal  of  the  subsequent  lease. 

Where  a  tenant  for  a  fixed  period  remains  in  pos- 
session beyond  that  period,  with  the  consent,  ex- 
24 
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press  or  implied,  of  the  landlord,  it  creates  a  ten- 
ancy for  another  term,  equal  in  time  to  the  one 
under  which  he  had  previously  held,  and  in  the  ab- 
sence of  an  agreement  to  the  contrary,  upon  the 
same  terms  and  conditions. 

The  right  to  renew  being  a  part  of  the  tenant's 
interest  in  the  premises,  unless  restricted,  may  be 
assigned  by  him,  and  his  assignee  may  enforce  the 
covenant  against  the  landlord  or  the  assignor. 

Where  the  lessee  has  merely  the  "refusal  of  the 
premises  for  another  term,"  he  has  the  election  to 
rent,  or  not,  the  premises  on  the  same  terms  and 
conditions,  and  on  payment  of  the  same  rent,  and 
upon  election  to  renew,  the  lessor  will  be  bound  to 
renew  upon  the  same  terms.  Unless  contrary  to 
express  provisions  of  the  lease,  the  assignee  will 
have  the  same  right  of  election  and  renewal. 

7.  ConsideratioiL — ^In  order  to  make  a  lease  valid 
there  must  be  some  sufficient  consideration  for  the 
making,  and  the  creation  of  relation  of  landlord  and 
tenant.  It  need  not  necessarily,  however,  consist 
of  what  is  technically  called  rent,  or  a  periodical 
rendering  of  compensation  for  the  use  of  the  prem- 
ises ;  it  may  be  a  sum  in  gross,  or  the  natural  affec- 
tion which  one  party  may  have  for  another.  It  may 
consist  of  the  delivery  of  grain,  animals,  or  the 
rendering  of  personal  services  by  the  lessee. 

A  third  person  sometimes  signs  a  lease  agreeing 
thereby  to  be  security  for  the  payment  of  the  rent. 
Unless  there  be  some  additional  consideration  ex- 
pressed therefor,  such  undertaking  is  usually  held 
to  be  void  under  the  Statute  of  Frauds. 

8.  Descriptton  of  premises* — It  is  quite  important 
that  a  proper  description  of  the  leased  premises  be 
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inserted  in  the  lease,  and  unless  it  does  describe  the 
premises  with  reasonable  certainty  it  is  void. 

The  description,  however,  need  not  si)ecif y  all  the 
particulars  of  the  subject  matter,  for  accessories 
will  ordinarily  accompany  the  principal  thing.  For 
instance,  a  general  description  of  a  farm  will  in- 
clude the  land  and  the  buildings,  fences  and  rights 
of  way  appertaining  to  it,  unless  specifically  re- 
served. A  lease  of  a  store  will  include  the  land 
under  it,  and  to  the  middle  of  a  private  way  in  the 
rear,  the  fee  of  which  is  in  the  lessor. 

By  the  lease  of  a  building,  eversrthing  that  be- 
longs to  it  or  used  with  it,  and  which  is  reasonably 
essential  to  its  intended  enjoyment,  passes  as  inci- 
dent to  the  principal  thing  and  as  a  part  of  it,  unless 
especially  reserved.  It  also  conveys  the  land  under 
the  eaves  and  projections,  if  such  land  is  owned 
by  the  lessor. 

'^Appurtenances''  in  a  lease  include  only  such 
things  as  belong  to  the  realty,  and  does  not  include 
personal  property. 

A  lease  of  apartments,  or  one  of  several  buildings 
on  a  lot,  will  carry  only  such  portions  of  the  land 
as  will  be  necessary  to  their  enjoyment. 

If  a  description  in  a  lease  is  qualified  by  the  term 
''more  or  less,"  these  words  will  be  confined  to  a 
reasonable  difference,  only,  of  quantity. 

9.  Signature  to  lease.r— One  of  the  essentials  to 
a  complete  lease  is  the  signature  of  the  parties 
thereto,  or  such  a  recognition  as  would  in  law 
amount  to  a  signature.  Until  some  such  act  or 
thing  is  done  it  is  no  lease. 

While  it  is  better  that  the  signature  be  in  ink, 
yet  if  wiitten  with  a  lead  pencil  it  will  be  good. 
24 
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The  name  of  a  VBrty  may  be  written  by  another,  if 
done  in  his  or  her  presence  and  by  consent  of  that 
party. 

Acknowledgment  before  a  Notary  or  other  official 
is  not  necessary  unless  it  is  desired  to  have  the 
lease  recorded. 

10.  Sealing  the  Lease.— In  some  States  the  stat- 
utes require  all  leases  to  be  by  deed,  or  under  seal, 
while  in  some  others  only  leases  running  for  a  cer- 
tain number  of  years  are  required  to  be  under  seal, 
and  in  some  others  no  seal  is  required  at  alL 

11.  Delivery  of  and  Acceptance. — ^A  lease  takes 
effect  from  its  delivery  to  the, lessee  or  to  a  party 
authorized  by  him  to  receive  it.  To  constitute  a 
delivery  it  is  necessary  that  the  grantor  should  put 
himself  in  such  a  position  in  reference  to  it  that  he 
cannot  recall  it,  and  that  must  be  done  after  all  the 
legal  formalities  attending  the  execution  have  been 
complied  with. 

In  order  to  charge  a  party  to  it,  or  to  enforce  its 
covenants  against  him,  he  must  accept  the  lease. 
His  acceptance  may  often  be  inferred  from  his  en- 
tering into  possession  of  the  premises,  or  in  any 
way  accepting  the  benefits  accruing  thereunder. 

12.  Recording  Leases. — ^The  general  rule  as  to  re- 
cording leases  may  be  stated  to  be,  that  one  for  a 
term  exceeding  that  which  under  the  statute  may 
be  granted  by  parol  must  be  acknowledged  or 
proved  and  recorded  in  the  county,  and  in  some 
States  in  tt^e  town,  where  the  premises  are  situate, 
otherwise  it  is  inoperative  except  as  against  the 
grantor  and  those  who  have  actual  notice  of  its  ex- 
istence. In  some  States  leases  are  not  required  to 
be  recorded,  while  in  others  recording  is  necessary. 
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As  between  lessor  and  the  lessee  it  win  be  bind- 
ing, in  the  absence  of  a  statute  to  the  contrary, 
whether  recorded  or  not. 

13.  Possession. — ^Possession  is  the  detention  or 
enjoyment  of  a  thing  which  one  holds  or  exercises 
by  himself  or  by  another  who  keeps  or  exercises  it 
in  his  name,  and  the  enjoyment  is  necessarily  ex- 
clusive. A  lessor  must  have  possession  of  the  prop- 
erty he  undertakes  to  lease  at  the  time  of  making 
the  lease,  so  that  he  can  deliver  the  same  to  the 
lessee  at  the  beginning  of  the  tenn.  A  written  con- 
tract whereby  a  party  agrees  to  give  a  lessee  a  lease 
must  be  accompanied  by  actual  possession  of  the 
leased  premises,  or  it  is  not  a  lease. 

14.  Statutory  provisions^ — ^As  to  statutory  pro- 
visions regulating  the  execution,  delivery  and  re- 
cording of  leases,  see  Part  n,  hereof. 
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WOBIAN  UNDER  THE  LAWS  OF  THE  STATE  OF 

NEW  TORE 


CHAPTER  I 

WOMAN  UNDER  THE  CONSTITUTION 

1.  Origin  and  history  of  the  State  government 

2.  Constitution,  when  adopted 

3.  Constitutional  provisions  respecting  rights  explained 

4.  Rights  of  suffrage  under 

1. — ^As  already  stated  herein,  the  Constitution  is 
the  beginninsr  or  foundation  of  all  written  law.  It 
has  been  declared  by  the  courts  to  be,  '*an  instru- 
ment of  government,  made  and  adopted  by  the 
people  for  practical  purposes,  connected  with  the 
common  business  wants  of  human  life." 

In  obedience  to  the  recommendation  of  the  Con- 
tinental Congress  that  each  colony  set  up  for  itself 
an  independent  government,  a  provincial  conven- 
tion, composed  of  representatives  elected  by  the 
people  of  the  New  York  colony,  met  at  Kingston 
in  1777,  framed,  and  on  April  20th  of  that  year 
adopted  the  first  constitution  of  the  State.  The 
necessities  for  an  inunediate  established  govern- 
ment did  not  permit  submitting  the  Constitution 
to  the  people  for  ratification,  and  therefore  it  was 
published  as  the  law  of  the  State  and  accepted  by 
the  people  as  such,  through  the  simple  formality 
of  publicly  reading  the  same  to  such  as  were  assem- 
ble in  front  of  the  Kingston  court  house  where 
the  convention  was  held.  This  was  done  on  the  day 
of  its  adoption,  and  therefore  the  origin  of  the 
State  government  was  on  the  20th  aay  of  April, 
1777. 

Since  the  adoption  of  the  first  Constitution,  the 
Constitution  of  the  State  has  been  many  times 
25 
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amended  or  remodelled  by  conventions  made  up  of 
representatives  elected  by  the  people  for  that  pur- 
pose, and  by  amendments  proposed  by  the  legisla- 
ture and  submitted  to  the  people  for  ratification. 

The  first  important  revision  took  place  in  1821; 
the  second  in  1846,  and  the  third  in  1894. 

2. — The  Constitution  of  this  State  now  in  force 
was  adopted  .September  29»  1894,  and  became 
effective  from  and  including  the  first  day  of  Janu- 
ary, 1895,  except  that  certain  amendments  have 
since  been  made  thereto  as  permitted  by  the  pro- 
visions thereof. 

The  last  amendment  of  importance  concerning 
the  subjects  treitted  herein,  was  to  section  one  of 
article  two,  passed  by  the  Legislature  of  1916,  and 
by  the  legislative  enactment  of  1917,  submitted  to 
the  vote  of  the  people.  .This  proposed  amendment 
omitted  the  word  '^ale,"  in  defining  the  qualifica- 
tions of  citizens  to  vote  at  all  elections.  Such 
amendment  was  submitted  to  the  electors  at  the 
general  election  held  in  November,  1917,  was  rati- 
fied by  the  people,  and  became  effective  from  and 
including  January  1st,  1918. 

S. — ^The  Preamble  to  the  Constitution  as  origin- 
ally adopted  and  as  it  now  exists,  recites :  '^e,  the 
People  of  the  State  of  New  York,  grateful  to 
Almighty  God  for  our  freedom,  in  order  to  secure 
its  blessings,  do  establish  this  Constitution." 

Article  I  deals  with  personal  and  property  tights 
and  privileges. 

Section  1  of  this  article  provides,  '^o  member  of 
this  State  shall  be  disf randiised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  imless  by  the  law  of  the  land,  or  tiie  judg- 
ment of  his  peers." 

The  meaniiig  of  this  section  is,  that  no  member 
of  the  State  shall  be  deprived  of  any  franchise, 
right  or  priviloge,  already  possessed,  unless  the 
matter  shall  be  a4judged  against  him  or  her  upon 
a  trial  had,  according  to  the  course  of  tiie  Common 
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law.  In  other  words,  it  must  be  ascertained  judi- 
cially that  the  right  or  privilege  possessed  has  been 
forfeited,  or  that  some  one  else  has  a  superior  right 
or  title  to  the  franchise,  privilege  or  properly, 
before  either  can  be  taken  away.  It  cannot,  plainly 
speaking,  be  done  merely  by  legislation. 

By  the  law  of  the  land  is  meant,  the  general 
public  law  of  the  State,  binding  upon  all  members 
thereof  under  all  circumstances  alike,  and  not 
merely  a  partial  or  private  law  affecting  simply  the 
rights  of  private  individuals  or  classes  of  indi- 
viduals. 

Judgment  of  his  peers  means,  a  trial  by  jury. 
The  Magna  Charta  provided  that  no  freeman  should 
be  affected  in  his  person  or  property,  except  by 
lawful  judgment  of  his  peers  or  by  the  law  of  the 
land,  and  this  provision  of  the  great  charter  of 
liberties  was  made  a  part  of  the  Constitudon  of  the 
State. 

Section  2  of  this  article  provides,  that  ''The  trial 
by  jury,  in  all  cases  in  which  it  has  heretofore  been 
used,  shall  remain  inviolate  forever." 

The  jury  intended  is  a  common  law  jury  of  twelve 
men,  and  the  right  to  a  jury  trial  granted  there- 
under extends  to  all  cases  in  which  it  had  been  ex- 
ercised before  the  adoption  of  the  Constitution. 

The  two  sectimis  above  dted  grant  to  the  citizens 
of  the  State  no  new  rights  or  new  privfleges,  simply 
guaranteeing  the  continued  enjoyment  of  such 
rights,  privileges,  and  property,  as  were  possessed 
and  enjoyed  at  the  time  of  the  adoption  of  the  Con- 
stitution. This  guarantee  extends  equally  to  the 
female  and  male  citizen. 

Sectiim  3,  of  this  article,  grants  to  the  people  of 
the  State,  without  regard  to  seXf  the  free  exercise 
and  enjoyment  of  rdigious  profMsion  and  wordiip 
without  discrimination  or  preference,  and  provides 
that  no  person  shall  be  rendered  incompetent  to  be 
a  witness  on  account  of  any  opinions  on  matters  of 
religious  belief. 
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Section  4,  of  this  article,  guarantees  at  all  times 
the  privilege  of  the  writ  of  habeas  corpus,  except 
in  cases  of  rebellion  or  invasion  when  the  public 
safety  might  require  the  suspension  of  this  right. 

This  writ  permits  a  person  arrested  or  detained 
to  be  brought  before  a  superior  or  higher  court  for 
hearing,  and  to  do  and  to  receive  whatever  such 
higher  court  shall  decree.  It  is  the  remedy  which 
the  law  gives,  in  other  words,  for  the  enforce- 
ment of  the  civil  right  of  personal  liberty  guaran- 
xeeQ. 

Section  5,  protects  one  from  being  compelled  to 
give  excessive  baU  or  having  excessive  fines  im- 
posed; and  prevents  an  unreasonable  detention  of 
persons  as  witnesses,  and  prohibits  the  infliction  of 
cruel  and  inhuman  punishment. 

Section  6,  of  the  same  article,  known  as  the  '^Bill 
of  Rights,''  provides  that  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous 
crime  (except  in  cases  of  impeachment,  and  in 
cases  of  miUtia  when  in  active  service,  and  the  land 
and  naval  forces  in  time  of  war,  or  which  the  State 
may  keep  with  the  consent  of  Ciongress  in  time  of 
peace,  and  in  cases  of  petit  larceny,  under  the  regu- 
lation of  the  legislature),  unless  on  presentment  or 
indictment  of  a  grand  jury,  and  in  any  trial  in  any 
court,  whatever,  the  party  accused  shall  be  allowed 
to  appear  and  defend  in  person  and  with  counsel  as 
in  civil  cases.  It  further  provides  that  no  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense ; 
nor  shall  he  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself;  nor  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation. 

Infamous  crimes  are  such  as,  upon  conviction 
thereof,  subject  the  guilty  person  to  imprisonment, 
at  or  without  hard  labor,  in  the  State  prison  or 
penitentiary. 

An  indictment  is  the  presentation,  to  the  proper 
court,  under  oath,  by  a  grand  jury  duly  impaneled, 
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of  a  charge  describing  an  offense  against  the  law 
for  which  the  party  accused  may  be  punished.  The 
indictment  simply  amounts  to  a  complaint  and  its 
object  is^  first,  to  furnish  the  accused  with  such  a 
description  of  the  charge  made  against  him  or  her 
as  will  enable  the  accused  to  malce  a  defense,  and 
avail  himself  or  herself  of  a  conviction,  if  had,  or 
of  an  acquittal,  for  protection  against  further 
prosecution  for  the  same  offense;  and  second,  to 
inform  the  court  of  the  facts  alleged  in  the  accusa- 
tion, so  it  may  decide  whether  they  are  sufficient 
in  law  to  support  a  conviction,  if  one  should  be  had 
itf ter  trial. 

The  grand  jury  is  a  body  of  twenty-four  free- 
holders of  a  county,  that  is,  owners  of  real  property, 
summoned  as  required  by  law  and  returned  by  the 
sheriff  to  each  term  of  the  Supreme  Court  to 
inquire  into  any  and  all  charges  of  crime.  This 
jury  presents  a  report  of  their  findings  to  such 
court  and  does  such  other  things  as  commanded  of 
it  by  the  court. 

A  grand  jury  is  a  component  part  of  the  court 
and  is  under  its  general  supervision  and  control  at 
all  times. 

'Qie  person  against  whom  charges  may  be  pre^- 
sented  to  a  grand  jury  has  no  right,  under  the 
Constitution,  to  appear  either  in  person  or  by  coun- 
sel before  such  body  in  his  or  her  defense,  it  being 
only  after  an  indictment  has  been  found  and  re- 
turned and  presented  to  the  court,  that  he  or  she 
is  allowed  to  appear  and  plead  and  defend  in  person 
and  with  counsel.  If  coidBned  in  a  jail  at  the  time, 
however,  he  or  she  has  a  constitutional  right  to 
private  interview  with  counsel,  even  before  indict- 
ment 

Twice  put  in  jeopardy  means,  that  when  a  person 
has  been  tried  and  acquitted  of  the  charge,  he  or 
she  cannot  be  subjected  to  a  second  trial  on  the 
same  indictment;  nor  where  he  or  she  has  been 
fomid  guilty  and  has  paid  the  penalty  or  suffered 
the  punishment  inflic^ted.    If,  however,  upon   the 
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trial  the  jury  failed  to  afirree  and  was  discharged, 
a  second  or  a  new  trial  may  be  had  on  the  same 
indictmantp  and  likewise,  a  new  trial  may  be  had 
upon  the  reversal  of  a  conviction  upon  an  appeal 
therefrom  at  the  instance  of  the  defendant,  since 
the  jeopardy,  in  such  case,  is  incurrcMl  wiUi  the 
consent  of,  and  as  a  privilege  granted  to  him  or 
her  upon  his  or  her  own  appUcation. 

To  be  a  witness  against  himself  means,  that  no 
one  is  compelled,  in  any  judicial  proceeding  against 
himself  or  herself,  or  upon  the  trial  of  issues  be- 
tween others,  to  disclose  facts  or  circumstances  that 
can  or  might  be  used  against  him  or  her  as  admis- 
sions tending  to  prove  his  or  her  guilt  or  connection 
with  any  criminal  offense  of  which  he  or  she  may 
then  or  afterwards  be  charged. 

Due  process  of  law  means,  that  a  person  shall  be 
brought  into  a  court  of  competent  jurisdiction  and 
then  and  there  have  an  opportunity  to  be  heard  in 
his  or  her  own  defense,  and  the  prosecution  or  suit 
must,  in  every  case,  be  instituted  and  conducted 
according  to  the  prescribed  forms  and  solemnities 
for  ascertaining  guilt,  or  determining  personal 
rights  or  title  to  property.  ''Due  process  of  law'' 
has  been  defined  by  the  courts  to  be  'law  in  its 
regular  course  of  administration  through  the  courts 
of  law." 

The  power  of  the  legislature,  however,  over  taxa- 
tion is  absolute,  except  as  restricted  by  the  Con- 
stitution, and  the  levying  and  collection  of  taxes 
has,  accordingly,  been  held  to  be  not  in  violation 
of  this  provision  of  the  Constitution. 

All  provisions  of  the  foregoing  section  apirily  to 
th^  woman  equally  with  the  man. 

Section  7,  of  the  same  article,  provides  that 
where  private  property  shall  be  taken  for  any  pub- 
lic use,  compensation  shall  be  made  therefor,  and 
when  compensation  is  not  made  by  the  State,  it 
shall  be  ascertsdned  by  a  jury  or  by  not  less  than 
three  commissioners  appointed  by  a  court  of  record 
as  shall  be  provided  by  law. 
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The  jury  contemplated  by  this  section  is  a  jury 
drawn,  in  the  same  manner  as  one  required  in  courts 
of  record  for  the  trial  of  issues  arising  tiierein. 

Sections,  of  the  same  article,  guarantees  to 
every  citizen  the  right  to  freely  sprak»  write  and 
publish  his  or  her  sentiments  on  all  subjects,  being, 
however,  responsible  in  so  doing  for  the  abuse  of 
that  right  It  f urUier  provides  that  no  law  sdiall 
be  passed  to  restrain  or  abridge  the  liberty  of 
speech  or  press. 

Section  9,  of  the  same  article  provides,  that  no 
law  shall  be  passed  abridging  the  right  of  the 
people  peaceably  to  assemble  and  to  petition  the 
government,  or  any  department  thereof;  and  fur- 
ther, that  no  divorce  shall  be  granted  otherwise 
than  by  due  judicial  proceediiigs. 

Section  10,  of  the  same  article  recites  that,  *'the 
people  of  the  State  in  their  right  of  sovereignty, 
are  deemed  to  ifossess  the  original  and  ultimate 
property  in  and  to  all  lands  within  the  jurisdiction 
of  the  State;  and  that  all  land  the  title  to  which 
shall  f afl,  from  defect  of  heirs,  shall  revert  or  es- 
cheat to  the  people/' 

If  there  be  an  heir  capable  of  taking,  even  though 
he  or  she  be  remote,  there  will  be  no  escheat  of  land 
under  the  provisions  of  the  foregoing  section.  Es- 
cheats are  subject,  however,  to  purchase  money 
mortgages,  liens  of  creditors  of  the  last  owner,  and 
to  life  estates  therein  outstanding,  all  such  interests 
protected. 

Section  11,  of  the  same  article,  declares  that  all 
feudal  tenure  of  every  description,  with  all  their 
incidents,  abolished,  saving,  however,  all  rents  and 
services  certain,  which  at  any  time  before  the  adop- 
tion of  the  Constitution,  were  lawfully  created  or 
reserved. 

Section  12,  of  the  same  article,  declares  all  land 
within  the  State  to  be  aUodialt  so  that,  subject  only 
to  the  liability  to  escheat  to  the  State,  the  entire 
and  absolute  property  vested  in  the  owners  thereof 
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according  to  the  nature  of  their  respective  estates. 
In  other  words,  it  means  in  this  State  an  owner  of 
land  has  the  free  and  absolute  owner^p  thereof 
without  owing  rent  or  service  to  a  superior. 

Section  13,  of  the  same  article,  provides  that  no 
lease  or  grant  of  agricultural  land,  in  which  shall 
be  reserved  any  rent  or  service  of  any  kind,  shall 
be  made  for  a  longer  period  than  twdve  years. 

To  bring  a  lease  within  the  prohibition  of  this 
section,  it  must  by  its  teims  reserve  rent,  as  such, 
payable  in  money  or  otherwise  at  stated  periods. 
This  proliibition  does  not  prevent  the  creation  of 
estates  for  life  in  such  lands.  A  lease  by  a  doweress 
for  a  tei  m,  and  if  at  the  expiration  of  the  term  she 
be  living,  then  for  her  natural  life,  has  been  held 
to  be  a  sale  of  her  dower  interest  and  not  a  lease, 
and  therefore  not  within  the  prohibition  above 
noted. 

This  section  applies  exclusively  to  agricultural 
lands  as  such,  and  therefore  such  lands  may  be 
leased  for  other  purposes  for  a  longer  period  than 
twelve  years,  if  the  lease  contains  a  restriction  as 
to  their  use  for  other  purposes.  For  illustration — a 
lease  of  a  farm  for  twenty  years  for  mining  pur- 
poses only,  has  been  held  to  be  good,  and  not  as 
coming  within  the  prohibition,  although  such  a 
lease,  for  such  term,  with  no  provision  therein  lim* 
iting  the  lands  to  such  use  would  be  void. 

Section  14,  of  the  same  article,  abolishes  the  right 
to  reserve  in  any  grant  of  land  fines,  quarter-sales 
or  other  restraints. 

Section  15,  of  the  same  article,  prohibits  the  pur- 
chase of  lands  within  the  State  from  Indians,  unless 
made  under  the  authority  and  with  the  consent  of 
the  legislature. 

Article  IL — Treats  of  the  qualifications  of  voters, 
registration  for  voting  and  manner  of  voting. 

Section  1,  of  this  article,  as  amended  by  act  of 
the  legislature  and  ratified  in  1917,  relating  to  the 
right  of  suffrage, .  provides :    **Every  citizen  of  the 
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age  of  twenty-one  years,  who  shall  have  been  a 
citizen  ninety  days,  and  an  inhabitant  of  this  State 
one  year  next  preceding  an  election,  and  for  the 
last  four  months  a  resident  of  the  county,  and  for 
the  last  thirty  days  a  resident  of  the  election  dis- 
trict in  which  he  or  she  may  offer  his  or  her  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  elec^ 
tion  district  of  which  he  or  she  shall  at  the  time 
be  a  resident,  *  *  *  for  all  oflScers  that  now 
are  or  may  hereafter  be  elective  by  the  people  and 
upon  all  questions  which  may  be  submitted  to  the 
vote  of  the  people. 

The  amendment  above  noted  struck  out  the  word 
'^male"  and  added  the  words  'lie''  and  ^she/'  in 
proper  places,  thereby  conferring  upon  women 
citizens  an  equal  right  with  men  to  vote  at  all  elec- 
tions held  hereafter  within  the  State.    Except— 

Tliis  section  was  further  amended  by  providing 
that  a  citizen  by  marriage  must  have  been  an  in- 
habitant of  the  United  States  for  five  years  to  be 
entitled  to  vote.  The  effect  of  this  last  named 
amendment  is  to  exclude  from  the  right  of  suffrage 
women  who,  though  their  husbands  are  native  bom 
or  have  been  naturalized,  have  not  resided  in  the 
United  States  for  such  period.  In  other  words,  such 
women  are  not  citizens  having  the  right  to  vote 
until  they  have  so  resided  here  for  such  period. 

This  section,  as  amended,  provides  further,  that 
in  time  of  war  no  elector  in  the  actual  military  ser- 
vice of  the  State  or  of  the  United  States,  in  the 
army  or  navy  thereof,  shall  be  deprived  of  his  or 
her  vote  by  reason  of  his  or  her  idbsence  from  his 
or  her  election  district.  The  Legislature  is  author- 
ized to  provide  the  manner  in  which  and  the  time 
and  place  at  which  such  absent  electors  may  vote, 
and  for  the  return  and  canvass  of  their  votes. 

A  further  amendment  proposed  by  concurrent 
resolution  of  the  Assembly  and  Senate  at  its  ses- 
sion in  1917,  and  to  be  submitted  to  the  Legislature 
to  be  chosen  at  the  general  election  in  1918,  pro- 
26 
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vides,  that  after  January  Isl^  1920,  no  person  shall 
be  entitled  to  vote  by  attaining  majority,  by  natu- 
ralization, or  otherwise,  unless  such  person  is  also 
able,  except  for  physical  disability,  to  read  and 
write  EngUsh. 

A  further  treatment  of  the  provisions  of  the  Con- 
stitution will  be  found  in  Part  m,  hereof. 


CHAPTER  n 

WOMAN  AS  AN  INDIVIDUAL 

1.  Minority  and  age  of  consent 

2.  Protection  against  assault. 

3.  Labor  of  and  protection  to  women  and  minors. 

4.  Riglit  to  hold  property,  carry  on  business,  etc. 

5.  Right  to  vote  and  hold  oflSce. 

6.  Penal  Code  provisions  a£fecting. 

1. — Until  a  female  person  reaches  the  age  of 
twenty-one  years,  she  is  termed  a  minor  and. is  sub- 
ject to  all  the  disabilities  and  entitled  to  all  tiie 
rights,  privileges  and  protection  afforded  by  law 
to  infants. 

The  age  of  legal  consent  of  a  female  in  this  State 
is  now  eighteen  years.  Originally  such  age  was, 
as  under  the  Ciommon  law,  at  twelve  years.  By  the 
Revised  Statute  of  1827  the  age  of  legal  consent 
was  raised  to  fourteen  years  in  females.  In  1880 
this  provision  was  repealed  and  no  enactment  again 
had  on  the  subject  until  1887,  when  the  age  of  legal 
consent  for  females  was  fixed  at  sixteen  years,  in 
the  interval  the  C!ommon  law  rule  again  prevailing. 
In  1896  the  law  was  again  amended  fixing  the  age 
in  females  at  eighteen  years,  at  which  it  remains  at 
present. 

The  marriage  by  a  man  to  a  woman  under  the 
age  of  consent  without  the  consent  of  her  parente 
or  guardian  of  her  person,  renders  him  guilty  of 
the  crime  of  abduction.  As  to  the  woman  such  a 
marriage  is  voidable— that  is,  it  may  be  annulled 
in  an  action  brought  by  her  to  procure  a  judgment 
declaring  the  marriage  contract  void  and  annulling 
the  marriage  for  sudi  reason.    Such  an  action  may 
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be  maintained  by  the  infant  or  by  either  parent  of 
the  infant  or  by  the  guardian  of  the  infant's  per- 
son; or  the  court  may  allow  an  action  to  be  main- 
tained by  any  person  as  the  next  friend  of  the 
infant.  The  marriage,  however,  will  not  be  annulled 
at  the  suit  of  a  party  who  was  of  the  age  of  legal 
consent  at  the  time  of  the  marriage,  nor  where  the 
parties  after  arriving  at  such  age  freely  cohabit  as 
husband  and  wife. 

2.: — ^The  law  protects  a  woman,  after  the  age  of 
legal  consent,  from  the  assaults  of  men  by  provid- 
ing for  the  punishment  of  a  man  who,  under  the 
promise  of  marriage,  seduces  and  has  sexual  inter- 
course with  an  unmarried  female  of  previous  chaste 
character.  Chaste  character  does  not  mean  reputa- 
tion merely  for  chastity,  but  means  actual  personal 
virtue,  as  a  moral  and  physical  fact.  Merely  having 
the  intercourse  above  stated  with  a  female  of  the 
age  af  consent,  possessed  with  intelligence  and  abil- 
ity to  distinguish  between  right  and  wrong  and 
sufficient  physical  ability  to  resist,  does  not  consti- 
tute seduction,  unless  made  under  promise  of  mar- 
riage, if  she  offers  no  resistance  to  the  attack  or 
consents  thereto;  she  must  resist  the  assault  so  far 
as  lies  in  her  power,  to  make  the  man  liable  for 
punishment,  failure  to  offer  such  resistance  or  make 
protest  raising  the  presumption  that  she  consented 
thereto. 

It  seems  that  a  female  cannot  herself  recover 
damages  in  an  action  for  seduction  under  a  promise 
of  marriage,  the  punishment  above  noted  only  being 
provided  for.  The  subsequent  intermarriage  of  the 
parties  or  the  lapse  of  two  years  after  the  commis- 
sion of  the  offense,  before  entering  a  complaint  or 
the  fhidj^  of  an  indictment,  is  a  bar  to  a  prosecu- 
tion for  such  crime. 

A  person  who  by  force,  fraud  or  duress,  compels 
a  woman  against  her  will  to  marry  him  or  to  marry 
any  other  person  or  to  be  defiled,  is  punishable  by 
imprisonment  or  by  fine  or  both. 
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S. — ^While  a  person  is  a  minor  the  law  protects 
her  as  to  her  person,  her  health  and  her  property, 
and,  as  far  as  possible,  as  to  her  morals. 

Abandonment  of  a  chfld  under  fourteen  years  of 
sge  by  a  parent  or  other  person  having  the  care  or 
custody,  for  nurture  or  education,  is  made  punish- 
able by  imprisonment  in  a  State  prison.  Abandon- 
ment of  a  child  under  sixteen  years  of  age  by  such 
person  or  persons,  leaving  the  child  in  destitute  cir- 
cumstances without  necessary  and  proper  food, 
clothing  or  shelter,  is  made  punishable  by  imprison- 
ment or  by  fine,  or  by  both. 

The  law  also  prohibits  a  person  from  wilfully 
causing  or  permitting  the  life  or  limb  of  any  child, 
actually  or  apparently,  under  the  age  of  sixtee^^ 
years,  to  be  endangered,  or  its  health  to  be  injured 
or  its  morals  depraved.  Also  from  causing  or  per- 
mitting such  cMld  to  be  placed  in  a  situation  or 
to  engage  in  such  occupation,  that  the  life  or  limb 
is  endangered  or  its  health  likely  to  be  injured  or 
its  morals  likely  to  be  impaired. 

Except  in  the  city  of  New  York,  any  parent, 
guardian  or  other  person,  having  the  custody  of 
such  a  child,  who  omits  to  exercise  due  diligence  in 
the  control  of  such  child  to  prevent  the  child  from 
violating  any  of  the  above  provisions  made  for  its 
protection,  is  made  liable  to  punishment  as  for  a 
misdemeanor. 

A  person  is  prohibited  from  employing  or  causing 
to  be  employed  any  child,  actually  or  apparently, 
under  the  age  of  sixteen  years  for  exhibition  or  for 
training  for  the  purposes  of  exhibition. 

A  parent,  relative,  guardian  or  person  having  the 
care  or  custody  of  such  a  child  is  prohibited  from 
letting  out,  giving  away,  training  or  in  any  way 
procuring  or  consenting  to  the  employment  or  to 
the  training,  for  use  or  exhibition  of  such  a  child 
as  a  rope  or  wire  walker,  gynmast,  wrestler,  con- 
tortionist, rider  or  acrobat,  or  for  singing,  acting, 
dancing  or  playing  upon  a  musical  instrument,  or  in 
a  theatrical  esdiibition  or  in  any  wandering  occupy- 
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tion  or  in  any  illegal,  indecent  or  immoral  exhibi- 
tion or  practice ;  or  in  any  place,  practice  or  exhibi- 
tion da^erous  or  injurious  to  the  life,  limb,  health 
or  morals  of  the  child.  This  prohibition  does  not 
apply,  however,  to  the  employment  of  any  child 
as  a  singer  or  musician  in  a  church,  school,  academy 
or  in  teaching  or  learning  the  science  or  practice 
of  music  or  as  a  musician  in  any  concert  or  in  a 
theatrical  exhibition,  with  the  written  consent  of 
the  mayor  of  the  dty  or  president  of  the  board  of 
trustees  of  the  village  where  such  concert  or  ex- 
hibition takes  place. 

It  has  been  held  that  the  permissve  part  of  the 
law  stated  relates  to  the  musical  part  of  an  enter- 
tainment and  nothing  else,  and  does  not  give  the 
mayor  authority  to  consent  to  a  theatrical  exhibi- 
tion which  includes  singing  or  dancing  by  a  child. 

The  exhibition  of  any  child  when  insane,  idiotic 
or  when  presenting  the  appearance  of  any  deform- 
ity or  unnatural  physical  formation  or  development 
is  prohibited. 

The  penal  law  also  prohibits  any  person  from  ad- 
mitting a  child,  actually  or  apparently,  under  the 
age  of  sixteen  years  to  any  dance  house,  concert 
saloon,  theatre,  museum,  skating  rink  or  moving 
picture  performance  or  place  where  wines,  spiritu- 
ous or  malt  liquors  are  sold  or  given  away,  or  in 
any  place  of  entertainment  injurious  to  health  or 
morals;  or  to  enter  or  remain  in  any  reputed  house 
of  prostitution  or  assignation  or  place  where  opium 
or  any  preparation  thereof  is  smoked.  Also  from 
suffering  or  permitting  any  such  child  to  play  any 
game  of  sidll  or  chance  in  any  such  place  or  place 
adjacent  thereto. 

The  penal  law  also  prohibits  pawn-brokers  from 
making  any  advanees  or  loans  to,  or  from  receiving 
or  purchasing  from  such  child  any  goods,  chattels, 
wares  or  merchandise. 

The  law  also  prohibits  children  wider  the  age,  ap- 
parently or  actually,  of  sixteen  years  from  begging, 
receiving  or  soUdting  alms  in  any  manner  or  under 
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any  pretense;  or  from  gathering  or  picking  rags, 
bones  or  refuse  from  markets.  Also  from  frequent- 
ing or  being  in  the  company  of  reputed  thieves  or 
prostitutes ;  or  in  any  reputed  house  of  prostitution 
or  assignation  or  from  living  therein,  either  with 
or  witiiout  their  parent  or  guardian.  Also  from 
being  in  any  conc^  saloon,  dance  house,  theatre, 
museum  or  other  place  of  entertainment;  or  in 
places  where  wines,  malt  or  spirituous  liquors  are 
sold,  without,  in  either  case,  b^ig  in  charge  of  their 
parent  or  guardian.  Also  from  playing  any  game 
of  chance  or  skiU  in  any  place  wherein  or  aidljacent 
to  which  any  beer,  ale,  wine  or  liquor  is  sold  or 
given  away;  or  from  being  in  any  such  place. 

In  any  case  above  enumerated,  a  child  violating 
such  law  must  be  arrested  and  be  brought  before 
a  proper  court  or  magistrate,  who  may  commit  such 
child  to  an  incorporated  charitable,  reformatory  or 
other  .institution ;  or  the  court  or  magistrate  may 
make  any  disposition  of  such  child  as  or  hereafter 
may  be  authorized  in  cases  of  vagrants,  truant  or 
disorderly  persons,  but  so  far  as  practical,  to  chari- 
table or  reformatory  institutions. 

The  law  also  provides  that  in  the  case  of  any 
child  having  no  home  or  other  place  of  abode  or 
proper  guardianship ;  or  of  one  who  has  been  aban- 
doned or  improperly  exposed  or  neglected  by  its 
parents  or  other  person  .or  persons  having  it  in 
charge;  or  of  one  who  is  in  a  state  of  want  or  suf- 
fering, being  an  orphan;  or  of  one  having  lived  or 
living  with  or  being  in  the  custody  of  a  parent  or 
guardian  who  has  been  sentenced  to  imprisonment 
for  crime  or  who  has  been  convicted  of  a  crime 
against  such  child,  or  been  adjudged  an  habitual 
drunkard;  that  sudi  child  shall  likewise  be  so  com- 
mitted to  such  charitable  or  reformatory  institu- 
tion. 

The  law  requires,  when  practicable,  that  the  com- 
mitment shall  be  to  some  such  institution  as  is 
governed  by  persons  of  the  sttne  religious  faith  as 
the  parents  of  the  child. 
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The  law  also  requires,  in  the  case  of  a  child  under 
sixteen  years  of  age»  convicted  of  a  misdemeanor, 
that  it  shall  be  finally  committed  to  some  such  in- 
stitution above  mentioned,  and  not  to  any  prison, 
jail  or  penitentiary  longer  than  necessary  for  its 
transfer  to  be  made  to  such  institution.  It  also 
provides  that  no  child  under  such  age  shall  be  placed 
in  any  prison  or  place  of  confinement  or  in  any 
court  room  or  in  any  vehicle  for  transportation,  in 
company  with  adults  charged  with  or  convicted  of 
crime. 

The  intention  of  the  law,  in  committing  children, 
is  not  to  punish  them,  but  to  protect  them  and 
provide  for  their  necessities,  and  where  they  are 
inclined  to  be  wayward  and  unruly  to  reform  them. 

The  provisions  above  noted  apply  equally  to 
female  and  male  children. 

4. — ^Right  to  hold  property.  A  woman  can  now 
take  and  hold  property,  both  real  and  personal,  by 
purchase,  descent  and  distribution  and  by  will,  and 
may  sell  and  dispose  of  the  same  and  make  all  con- 
tracts in  respect  thereto  with  any  person,  includmg 
her  husband ;  and  may  exercise  all  powers  and  enjoy 
all  rights  in  connection  therewith. 

A  woman  may  also  engage  in  every  lawful  busi- 
ness and  profession  open  to  men;  and  may  sue  and 
be  sued  in  like  manner  as  a  man. 

A  female  of  the  age  of  eighteen  years  or  over 
may  make  a  wUl  of  {personal  property,  and  at  or 
over  the  age  of  twenty-one  years  may  make  a  will 
of  real  property,  if  otherwise  competent. 

5.  Right  to  vote  and  hold  office* — ^A  woman,  a 
citizen  of  the  United  States,  a  resident  of  the  State, 
county  and  election  district  for  the  required  period 
to  permit  her  to  vote  may  now  vote  at  any  and 
all  elections  for  aU  elective  officers  and  upon  all 
questions  that  may  be  submitted  to  the  vote  of  the 
people  of  the  State. 

She  may  be  a  Notary  Public  and  perform  all  the 
duties  oonected  with  such  office.  She  may,  as  a 
voter,  hold  any  office  within  the  State,  or  that  may 
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be  filled  by  appointment,  or  by  dection,  held  within 
the  State,  that  a  male  voter  may  hold. 

No  provision  of  law  has  yet  be^i  enacted  where- 
by she  may  be  drawn  as  or  serve  as  a  juror. 

6.  Penal  Code  provisiona* — A  person  who  pro- 
vides, supplies  or  administers  to  a  woman,  whether 
pregnant  or  not,  or  who  prescribes  for,  or  advises 
or  procures  a  woman  to  take  any  medicine,  drug  or 
substance,  or  who  uses  or  causes  to  be  used,  any 
instrument  or  other  means,  with  intent  thereby  to 
procure  the  miscarriage  of  a  woman,  unless  the 
same  is  necessary  to  preserve  her  life,  in  the  case 
the  death  of  the  woman  or  of  any  child  of  which 
she  is  pregnant,  and  also  the  woman  who  submits 
thereto,  is  guilty  of  manslaughter  in  the  first 
degree. 

A  woman  quick  with  child,  who  herself  resorts 
to  any  of  the  above  means  to  produce  her  own  mis- 
carriage, unless  same  is  necessary  to  preserve  her 
own  life  or  that  of  such  child,  if  the  death  of  the 
child  is  occasioned  thereby,  is  guilty  of  the  like 
crime  in  the  second  degree. 

Concealing  or  endeavoring  to  conceal  the  birth  of 
a  child,  by  any  disposition  of  the  dead  body, 
whether  the  child  died  before  or  after  its  birth, 
renders  the  person  guilty  thereof  liable  to  punish- 
ment as  for  a  misdemeanor. 
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DOMESTIC  RELATIONS  LAW 

Legislation  in  this  State  on  the  subjects  relating 
to  marriage;  husband  and  wife;  custody  and  wages 
of  children,  and  their  guaxdianship  and  adoption, 
began  at  an  early  date  and  all  laws  in  force  relating 
thereto  were  in  1896,  by  the  general  laws  passed 
in  that  year,  revised  and  placed  under  the  head  of 
"Domestic  Relations  Law,''  and  were  so  continued 
under  the  Consolidated  laws  of  1909,  and  the  sub- 
sequent amendments  thereto. 

1.  Marriage* — So  far  as  its  validity  is  concerned, 
marriage  is  declared  by  statute  to  be  a  civil  con- 
tract. Accordingly  the  parties  thereto  must  possess 
the  capacity  required  to  make  a  contract.  Being 
necessary  to  give  consent  they  must  be  of  the  age 
of  consent,  now  fixed  at  eighteen.  They  must  have 
sufficient  understanding  to  be  capable  of  giving 
consent;  be  possessed  of  the  physical  requirements 
held  to  be  necessary  to  enter  into  such  contract, 
and  must  not  have  any  former  husband  or  wife 
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living,  unless  the  former  marriage  has  been  an- 
nulled or  has  been  dissolved  for  a  cause  other  than 
the  adultery  of  such  person  about  to  assume  the 
contract 

A  marriage  cannot  be  had  between  an  ancestor 
and  a  descendant;  or  a  brother  and  sister  of  the 
whole  or  half  blood;  or  between  an  uncle  and  a 
niece,  or  an  aunt  and  a  nephew. 

2.  Solemnization. — ^The  marriage  ceremony  must 
be  performed  by  either  of  the  following:  A  clergy- 
man, minister  or  priest  of  any  religion;  or  by  a 
leader,  or  either  of  two  assistant  leaders,  of  the 
Society  for  Ethical  Culture  in  the  Borough  of  Man- 
hattan in  the  City  of  New  York;  by  the  leader  of 
such  society  in  the  Borough  of  Brooklyn;  or  by  a 
mayor,  recorder,  alderman,  city  magistrate  or  po- 
lice magistrate  of  a  city,  except  in  cities  of  more 
than  one  hundred  thousand  and  less  thim  one  mil- 
lion inhabitants  the  marriage  shall  be  solemnized  by 
the  mayor  or  police  justice;  or  a  justice  or  judge 
of  a  court  of  record,  or  of  a  municipid  court,  a  police 
justice  or  justice  of  the  peace  of  a  city  except  in 
cities  of  the  population  above  named  the  justice  of 
the  peace  has  no  such  power. 

The  marriage  may  also  be  entered  into  by  a  writ- 
ten instrument  or  contract  of  marriage  signed  by 
both  parties,  and  by  at  least  two  witnesses  who 
shall  subscribe  the  same,  stating  the  place  of  resi- 
dence of  each  of  the  parties  and  of  the  witnesses, 
and  the  date  and  place  of  such  marriage.  The  in- 
strument must  be  acknowledged  by  the  parties  and 
the  witnesses  in  the  same  manner  that  a  deed  or 
other  instrument  conveying  real  estate  is  required 
to  be  acknowledged,  except  that  such  acknowledg- 
ment can  only  be  made  before  a  judge  of  a  court 
of  record.  Such  contract  must  be  recorded  within 
six  months  after  Its  execution  in  the  oflSce  of  the 
clerk  of  the  county  in  which  the  marriage  was  so 
solemnized. 

In  the  solemnization  of  the  marriage  contract  no 
particular  form  or  ceremony  is  required,  the  parties 
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only  being  required  to  declare  in  the  presence  of 
the  clergyman,  magistrate  or  witnesses  that  they 
take  eadi  other  as  husband  and  wife.  In  every 
case,  however,  at  least  one  witness  besides  the  one 
performing  the  ceremony  must  be  present  thereat. 

3.  license* — ^Before  a  marriage  is  solemnized  a 
license  must  be  obtained  from  the  town  or  dty 
derk  of  the  town  or  dty  in  which  the  woman  to 
be  married  resides,  but  if  the  woman  or  both  par- 
ties are  non-residents  of  the  State  the  license  shall 
be  obtained  from  the  derk  of  the  town  or  city  in 
which  the  marriage  is  to  be  performed.  The  license 
must  be  delivered  to  the  dergjonan  or  one  who 
officiates  before  the  marriage  can  be  performed. 

A  marriage,  however,  as  between  persons  of  full 
age  without  the  license  will  not  be  void,  nor  will 
such  marriage  between  minors  of  the  age  of  con- 
sent or  with  a  minor  under  the  age  of  consent  be 
void,  if  the  consent  of  the  parent  or  guardian  has 
been  given.  Such  a  marriage  will  be,  for  such 
cause,  voidable  only  as  to  minors  or  such  minor, 
upon  complaint  of  the  minor  or  minors  or  of  the 
parent  or  guaxdian  thereof. 

The  person  solemnizing  a  marriage,  however, 
without  such  license  being  presented  to  him  will 
be  guilty  of  a  misdemeanor  and  punishable  there- 
for. 

4.Common  law  rule« — ^Prior  to  the  laws  of  1901, 
common  law  marriages,  or  a  mamage  contracted 
pursuant  to  the  requirements  of  a  religious  sodety 
to  whidi  the  parties,  or  either  of  them,  belonged 
was  recognized  as  valid.  In  1901  the  law  was  so 
amended  that  a  marriage  contracted  or  solemnized 
in  any  manner  within  the  State  after  January  first, 
1902,  other  than  in  accordance  with  statutory  re- 
quiremente,  or  according  to  the  regulations  or  re- 
quiremente  of  a  religious  society  above  named,  was 
invalid. 

In  1907,  the  law  was  so  amended  that  thereafter 
common  law  marriages  were  again  recognized  as 
valid.   The  act  of  1909»  requiring  a  written  contract 
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of  marriage,  in  the  absence  of  a  ceremony  either 
before  a  minister  or  magistrate,  in  effect  idix>Iishes 
common  law  marriages  from  and  since  February 
17,  1909. 

5.  Void  marriage^ — ^A  marriage  is  absolutely  void 
if  the  woman  has  a  husband  or  the  man  a  wife 
living  by  a  former  marriage  unless,  either — ^the 
marriage  has  been  annulled  or  dissolved  for  a  cause 
other  tiian  the  adultery  of  the  person  contracting 
such  subsequent  marriage;  or  the  former  husband 
or  wife  has  been  finally  sentenced  to  imprisonment 
for  life;  or,  the  former  husband  or  wife  has  been 
absent  for  five  successive  years  then  last  past 
without  his  or  her  whereabouts  being  known  to  the 
person  contracting  the  subsequent  marriage,  and 
without  being  known  to  such  person  to  be  living 
during  that  time. 

After  a  divorce  has  been  granted  on  the  grounds 
of  adultery,  known  as  the  Statutory  grounds,  the 
innocent  person  may  again  many,  but  the  defendant 
or  guilty  person  cannot,  in  this  State,  make  a  valid 
promise  of  marriage  during  the  lifetime  of  the  one 
who  obtained  the  divorce,  unless  the  court  which 
granted  the  divorce  shall  modify  such  judgment  in 
that  respect,  which  it  may  do  after  five  years  have 
elapsed  since  the  divorce  was  granted,  upon  satis- 
factory evidence  that  the  conduct  of  the  defendant 
during  that  period  has  been  uniformly  good  The 
parties  to  the  divorce  action  are  not  however  pre- 
cluded from  remarrying  at  any  time. 

A  marriage,  however,  contracted  in  another  State 
where  such  prohibition  against  marriage  does  not 
exist,  will  be  recognized  as  valid  in  this  State  if 
valid  in  such  other  State. 

Absence  to  render  the  second  marriage  valid 
must  be  a  bona  .fide  absence  of  the  abiconding 
pBJct^r  from  the  State,  and  without  being  known  to 
the  other  party  to  be  living.  A  couple  cannot  by 
mutual  understanding  separate,  and  take  no  steps 
to  hear  from  each  other,  or  inquire  from  friends 
or  relatives  where  tiie  other  is,  or  whether  living 
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or  not,  and  then  after  the  lapse  of  five  years  conr 
tract  a  new  marriage  rdation  that  will  be  valid. 

A  marriajgre  contracted  while  a  former  husband 
or  wife  is  living,  though  after  an  absence  of  five 
years,  is  not  regarded  as  valid  for  any  purpose 
concerning  property,  other  than  that  of  preserving 
the  inheritance  of  tibe  offspring  of  such  subsequent 
marriage,  from  the  competent  parent.  As  to  the 
rights  of  the  wife  in  the  property  of  the  second 
husband,  the  second  marriage  is  in  effect  illegal, 
and  the  woman  can  have  no  dower  in  the  property 
of  the  second  husband. 

6.  Voidable  marriages. — ^A  marriage  is  void,  in 
either  of  the  following  cases,  only  where  an  action 
has  been  brought  in  a  court  of  competent  jurisdic- 
tion on  account  of  one  or  more  of  such  causes  and 
has  been  declared  null  by  the  court:  Where  either 
party  thereto  is  under  eighteen  years  of  age;  or 
incapable  of  consenting  to  a  marriage  for  want  of 
understanding;  or  incapable  of  entering  into  the 
marriage  state  for  physical  cause;  or  consents  to 
such  marriage  by  reason  of  force,  duress  or  fraud ; 
or  has  a  husband  or  wife  by  a  former  marriage 
living,  and  such  former  huidband  or  wife  has  sth 
sented  himself  or  herself  for  five  successive  years 
last  past  without  being  Imown  to  such  party  to  be 
living  during  that  time. 

In  an  action  to  annul  a  marriage  for  physical 
incapacity,  the  aUeged  incapacity  must  have  existed 
at  the  time  of  the  marriage  and  must  still  con- 
tinue and  must  be  incurable.  Mere  sterility  can 
in  no  case  form  a  sufficient  ground  for  a  decree  of 
nullity.  A  woman  who  has  hid  the  ovaries  removed 
by  a  surgical  operation  is  not  incapable  of  entering 
into  tiie  marriage  state.  Possession  of  the  organs 
necessary  to  conception  is  not  essential  so  long  as 
there  is  no  impediment  to  the  indulgence  of  tiie 
passions. 

It  is  impossible  to  state  any  general  rule  as  to 
what  would  constitute  fraud  and  duress  suflSdent  in 
each  case  to  procure  a  judgment  declaring  a  mar- 


216  THE*  MARRIED  WOMAN 

riage  a  nullity  for  that  reason.  An  examination  of 
the  decisions  in  cases  where  actions  have  been 
brought  to  annul  a  marriage  on  such  grounds  will 
disclose  many  reasons  which  have  satisfied  the 
courts,  and  many  alleged  grounds  which  the  courts 
have  declared  to  be  insufficient. 

It  will  be  noted  that  while  a  marriage  contracted 
after  an  absence  of  five  years  of  a  living  husbimd 
or  wife  is  not  in  itself  void,  that  it  is  nevertheless 
voidable,  and  it  would  be  far  from  safe  to  contract 
a  marriage  where  such  circumstances  exist. 

7.  Action  to  annul. — ^An  action  may  be  main- 
tained by  a  woman  to  procure  a  judgment  declaring 
a  marriage  contract  void  and  annulling  a  marriage 
for  either  of  the  following  causes:  (a)  Where  at 
the  time  of  the  marriage  she  had  not  attained  the 
age  of  sixteen  years,  (b)  Where  the  marriage  took 
place  without  the  consent  of  her  father,  mother, 
guardian,  or  other  person  having  the  legal  charge 
of  her  person,  (c)  Where  the  marriage  was  not 
followed  by  consumation  or  cohabitation,  and  was 
not  ratified  by  any  mutual  assent  of  the  parties 
thereto,  after  she  attained  the  age  of  sixteen  years. 
While  the  Domestic  Relations  Law  declares  the  age 
of  consent  to  marry  to  be  eighteen  years,  the  pro- 
visions of  section  1742  of  the  Code  of  Civil  Pro- 
cedure, providing  for  an  action  to  annul  a  marriage 
for  the  reasons  above  noted  fix  the  age  at  sixteen. 

An  action  may  also  be  maintained  to  procure  a 
judgment  declaring  a  marriage  contract  void  and 
annulling  the  marriage  for  either  of  the  following 
causes  existing  at  the  time  of  the  marriage:  (a) 
That  one  or  both  of  the  parties  was  under  the  age 
of  legal  consent,  (h)  That  the  former  husband  or 
wife  of  one  of  the  parties  was  living,  and  that  the 
marriage  with  such  was.  then  in  force,  (c)  That 
one  of  the  parties  was  an  idiot  or  a  lunatic  (d) 
That  the  consent  of  one  of  the  parties  was  obtained 
by  force,  duress  or  fraud,  (e)  That  one  of  the  par- 
ties was  physically  incapable  of  entering  into  the 
marriage  state,  and  that  the  incapacity  continues 
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and  is  incorable.  For  the  last  cause  the  action  must 
be  commenced  within  five  years  after  the  marriage ; 
that  the  parties  are  within  the  prohibited  degree  of 
relationship. 

8.  Divorce. — ^Where  the  marriage  contract  is 
valid  an  action  may  be  brought  by  a  husband  or 
wife  against  the  other  party  to  the  marriage  to 
procure  a  judgment  divorcing  the  parties  and  dis- 
solving the  marriage,  where  the  defendant  has  been 
guilty  of  adultery.  Such  an  action  must  be  com- 
menced within  five  years  from  the  time  the  plaintiff 
has  knowledge  of  the  alleged  act  of  adultery. 

A  divorce  cannot  be  obtained  if  the  plaintiff  con- 
sented to  the  commission  of  the  act,  or  if  the  offense 
was  committed  by  the  procurement  or  with  the  con- 
nivance of  the  plaintiff;  or  where  such  offense  has 
been  fors^ven,  or  the  parties  have  voluntarily  co- 
habited with  knowledge  of  such  offense  having  been 
committed,  or  where  the  plaintiff  has  also  been 
guilty  of  adultery  under  such  circumstances  that 
the  defendant,  if  innocent,  would  have  been  entitled 
to  a  divorce  against  the  plaintiff. 

9.  Separation. — ^An  action  may  be  maintained  by 
a  husband  or  wife,  against  the  other,  to  procure  a 
judgment  separating  the  parties  from  bed  and 
board,  forever,  or  for  a  limited  time,  for  either  of 
the  following  causes:  (a)  The  cruel  and  inhuman 
trealment  of  the  plaintiff  by  the  defendant.  Con- 
duct on  the  part  of  the  defendant  towards  the 
plaintiff  as  may  render  it  unsafe  and  improper  for 
the  former  to  cohabit  with  the  latter,  (b)  Aban- 
^nment  of  the  plaintiff  by  the  defendant,  (c) 
Neglect  or  refusal  of  the  husband  to  provide  for 
the  wife. 

Upon  the  joint  application  of  the  parties,  after  a 
jud^ent  of  separation  forever  or  for  a  limited 
time,  accompanied  with  satisfactory  evidence  of 
tiieir  reconciliation,  the  court  which  rendered  such 
judgment  may  revoke  it,  subject  to  such  regula- 
tions and  restrictions  as  it  thiidcs  proper. 
28 
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How  far  a  judgment  annulling  or  dissolving  a 
marriage  affects  the  rights  of  children  and  of  prop- 
erty, and  the  rights  of  the  woman  in  the  proper^ 
of  her  former  husband  will  be  considered  under  the 
proper  divisions  in  the  chapters  to  follow. 

10.  Alimony. — ^Where  an  action  for  divorce  is 
brought,  the  court  may/ in  its  discretion,  during 
the  pendency  thereof ,  from  time  to  time,  make  and 
modify  an  order  or  orders,  requiring  the  husband 
to  pay  any  sum  or  sums  of  money  necessary  to 
enable  the  wife  to  carry  on  her  action  against  the 
husband  or  defend  an  action  brought  by  him;  or 
to  provide  for  her  support  or  suitably  for  the  edu- 
cation and  maintenance  of  the  children  of  the  mar- 
riage, having  regard  to  the  circumstances  of  the  re- 
spective parties. 

The  final  judgment  may  award  costs  in  favor  of 
or  against  either  party,  and  may  provide  for  the 
payment  to  the  wife,  where  she  is  the  plaintiff  and 
procures  the  judgment,  alimony  for  her  support  and 
maintenance,  and  the  support  and  maintenance  of 

his  children  which  she  may  be  awarded  the  custody 
of. 


CHAPTER  IV 

HUSBAND  AND  WIFE 

1.  Property  of  married  women. 

2.  Dower  in  husband's  real  property. 

3.  Husband's  estate  by  curtesy. 

4.  Rights  and  liabilities  of  wife.  - 

5.  Rights  and  liabilities  of  husband. 

1.  Property^ — Prior  to  the  year  1848  the  Com- 
mon law  rale  as  to  property  owned  or  acquired  by 
a  married  woman,  applied  in  this  State.  Where  no 
trust  was  created,  and  property  held  thereunder, 
the  husband  had  an  estate  in  his  wife's  reid  prop- 
erty during  coverture,  and  during  his  life  if  there 
was  issue  of  the  marriage.  In  the  absence  of  a  trust 
the  personal  property  of  the  wife  vested  in  the  hus- 
band absolutely. 

In  1848  a  statute  was  enacted,  commonly  known 
as  the  enabling  or  the  Married  Woman's  Property 
Act»  which  worked  a  radical  change  in  the  marital 
rights  of  the  husband.  This  act  provided  that  the 
real  and  personal  property  of  any  female  who  might 
tiiereaf ter  many,  together  with  all  the  rents,  issues 
and  profits  thereof,  should  not  be  subject  to  the  dis- 
posal of  her  husband  nor  liable  for  his  debts.  It 
also  enabled  a  married  woman  to  receive  property 
by  gift,  grant,  devise  or  bequest,  from  any  person 
except  her  husband,  and  to  hold  the  same  as  well 
as  all  her  property  to  her  sole  and  separate  use  as 
if  she  were  a  single  female. 

In  1849  a  further  enactment  was  had  which  pro- 
vided tiiat  any  married  female  might  take  by  inher- 
itance, by  gift,  grant,  devise,  or  bequest,  from  any 
person  other  than  her  husband,  and  hold  the  same 


220  HUSBAND  AND  WIFE 

to  her  sole  and  separate  use,  and  might  convey  and 
devise  real  and  personal  proi>erty,  and  any  interest 
therein,  and  the  rents  and  profits  thereof,  in  the 
same  manner  and  with  like  effect  as  though  she 
were  unmarried.  This  act  furttier  provided  that 
upon  the  written  request  of  a  married  woman  ac- 
companied by  a  certificate  of  the  Supreme  court 
that  it  had  examined  the  condition  and  situation  of 
the  property,  etc.,  and  into  the  capacity  of  the  mar- 
ried woman  to  manage  and  control  her  property,  a 
person  holding  as  trustee  for  a  married  woman  any 
personal  or  real  property  under  a  deed  of  convey- 
ance, or  otherwise,  might  convey  to  such  married 
woman  all  or  any  i)ortion  of  such  property,  or  the 
rents,  issues  or  profits  thereof  for  her  sole  separate 
use. 

Prior  to  the  act  of  1848,  a  woman  to  protect  her 
property  from  use  and  control,  as  well  as  from  liap 
bility  for  the  payment  of  the  debts  of  her-  husband, 
might  and  often  did,  prior  to  her  marriage  and  in 
contemplation  thereof,  convey  her  property  to  some 
person  in  trust  for  her  benefit,  and  the  provision 
in  the  act  of  1849,  was  to  enable  her,  in  such  cases, 
to  regain  the  personal  control  and  use  thereof.  The 
trustee,  it  was  held,  however,  had  absolute  discre- 
tion in  the  matter  of  a  reconveyance,  and  the  court 
would  neither  direct  or  advise  him  in  the  matter. 

It  will  be  observed  that  the  statutes  of  1848  and 
1849  fully  divested  the  title  of  the  husband — ^jure 
mariti— during  coverture,  and  enabled  the  wife  to 
take  and  hold  absolute  title  as  though  she  were  un- 
married. 

In  1853  an  act  was  passed  permitting  an  action 
to  be  maintained  against  the  husband  and  wife 
jointly  for  any  debt  of  the  wife  contracted  before 
marriage,)  but  proyiding  that  any  judgment  obtained 
therefor  should  bind  tihe  separate  estate  and  prop- 
erty of  the  wife  .6nly,  and  not  that  of  the  husband. 
This  act  provided  further,  that  any  husband  who 
might  thereafter  acquire  the  separate  property  of 
his  wife,  or  any  portion  thereof,  by  any  ante-nuptial 


HUSBAND  AND  WIFE  221 

contract  or  otherwise,  should  be  liable  for  the  debts 
contracted  by  the  wife  before  marriage  to  tiie  ex- 
tent only  of  the  property  acquired. 

Further  laws  were  enacted  in  1860  and  1862,  and 
all  thereafter  amended,  and  in  1896  revised,  and 
thereafter  included  in  and  made  a  part  of  the  Con- 
solidated Laws  of  1909,  under  the  head  of  ''Domes- 
tic Relations  Law/' 

The  act  of  1860  exempted  the  property  of  a  mar- 
ried woman  from  the  pasonent  of  her  husband's 
debts — except  where  contracted  for  the  support  of 
herself  or  her  children  by  her  as  his  agent.  In  the 
revision  of  1896  the  exception  above  noted  was 
omitted  from  the  law. 

Section  50  of  Article  IV  of  the  Domestic  Rela- 
tions Law,  now  reads:  ''Properly,  real  and  per- 
sonal, now  owned  by  a  married  woman,  or  hereafter 
owned  by  a  woman  at  the  time  of  her  marriage,  or 
acquired  by  her  as  prescribed  in  this  (^pter,  and 
the  rents,  issues,  proceeds  and  profits  thereof,  shall 
continue  to  be  her  sole  and  separate  property  as  if 
she  were  unmarried,  and  shall  not  be  subject  to  her 
husband's  control  or  disposal  nor  liable  for  his 
debts/' 

A  married  woman  now  enjoys  all  the  rights  in 
respect  to  property,  real  or  personal,  and  the  ac- 
quisition, use,  enjoyment  ana  disposition  thereof, 
and  to  make  contracts  in  respect  thereto  with  any 
person,  including  her  husband,  and  to  carry  on  any 
business,  trade  or  occupation,  and  to  exercise  all 
powers  and  enjoy  aU  rights  in  respect  thereto,  as  if 
she  were  unmanied.  This  gives  to  her  <lie  right 
also  to  devise  or  bequeath  property  by  will  as  f idly 
as  though  she  were  a  feme  sole. 

She  may  now  take  title  by  gift,  grant,  devise  or 
bequest,  from  her  husband.  A  voluntary  convey- 
ance of  real  estate  from  a  husband  to  his  wife  is 
good  even  as  against  subsequent  creditors,  unless 
made  by  him  with  the  intent  to  defraud  such  cred- 
itors, and  is  also  good  as  to  existing  creditors  if  he 
have  ample  funds  or  other  property  sufficient  to 
satisfy  such  creditors. 
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Prior  to  the  act  of  1887  a  married  woman  ooold 
not  convey  to  or  take  a  conveyance  of  land  directly 
from  her  husband.  Conveyances  could  only  be  made 
through  the  intervention  of  a  trustee.  Since  the 
act  of  1887  a  husband  and  wife  can  convey  or  trans- 
fer real  or  personal  property  directly,  the  one  to 
the  other^  without  the  intervention  of  a  third 
party;  and  may  make  partition  or  division  of  any 
real  property  held  by  tiiem  as  tenants  in  common, 
joint  tenants  or  tenants  by  the  entirety.  If  so  ex- 
pressed in  the  instrument  of  partition  or  division, 
such  instrument  bars  the  wife's  right  to  dower  in 
such  property,  and  also,  if  so  expressed,  the  hus- 
band's tenancy  by  curtesy. 

Under  the  common  law  a  conveyance  to  a  hus- 
band and  wife  created  an  estate  in  the  property  so 
conveyed  as  tenants  by  the  entiretyt  and  upon  the 
death  of  either  the  survivor  took  the  whole  estate. 
The  separate  property  acts  have  not  changed  this 
doctrine,  except  that  they  took  away  the  husband's 
common  law  right  in  such  cases  to  the  sole  use  and 
control  of  all  the  interest  therein  of  the  wife  during 
her  lifetime,  the  tenants  by  the  entirety  now  being 
entitled  to  tiie  use  and  control  of  such  property  and 
to  share  equally  in  the  rents. 

Under  our  present  law  a  conveyance  of  land  to 
husband  and  wife  by  the  same  instrument  creates 
an  estate  by  the  entirety  and  not  a  joint  tenancy 
or  a  tenancy  in  common  unless  so  expressed.  Where 
either  own  an  absolute  fee  and  desires  to  create  a 
tenancy  by  the  entirety,  a  conveyance  should  be 
made  to  a  third  party  and  then  a  conveyance  had 
from  such  party  to  the  husband  and  wife.  In  the 
case  of  a  joint  tenancy  or  a  tenancy  by  the  en- 
tirety, upon  the  death  of  oiie  of  the  parties  the 
survivor  succeeds  to  the  entire  estate  to  the  exclu- 
sion of  the  heirs  or  devisees  of  the  deceased  tenant, 
^^le  the  tenancy  exists  one  tenant  cannot  convey 
the  title  to  another  or  third  person  without  the 
other  joining  in  the  conveyance. 

A  joint  tenancy  may  be  destroyed,  however,  by 
one  owner  conveying  to  the  other.    An  absolute  di- 
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vorce  of  the  parties  also  destroys  it  and  changes 
it  into  a  tenancy  in  commoiL 

2,  Dower  is  a  life  estate  created  by  operation  of 
law  in  favor  of  the  wife,  in  one-third  of  the  lands 
of  which  her  husband  was  seized  of  an  estate  of  in- 
heritance at  any  time  during  coverture.  During  the 
lifetime  of  the  husband  such  title  is  inchoate,  be- 
coming consumate  upon  his  death  when  it  is  OEtUed 
a  vested  right  of  dower. 

The  common  law  right  of  dower  is  recognized  by 
our  Revised  Statutes  in  the  following  language :  ''A 
widow  shall  be  endowed  of  one-third  part  of  all  the 
lands  whereof  her  husband  was  seized  of  an  estate 
of  inheritance,  at  any  time  during  the  marriage.'' 

This  does  not  mean  that  a  widow  shall  have  abso- 
lutely the  title  to  one-third  of  all  such  lands,  but 
the  use,  income,  rents  and  profits  only,  from  such 
one-third  during  her  lifetime.  The  land  in  which 
the  wife  has  dower  is  such  as  the  husband  is  seized 
of  in  fact  or  in  law,  and  it  attaches  immediately 
upon  such  seizen,  though  he  may  at  once  reoonvey 
it.  It  attaches  also  to  all  hereditaments  appertain- 
ing to  the  realty — ^which  would  include  rents,  com- 
mons, mines  opened,  and  other  incorporeals  partak- 
ing of  realty. 

If  the  husband  exchanges  land  in  which  the  wife 
has  a  right  of  dower  for  other  lands,  his  wife  or 
widow  shall  not  have  dower  in  both  parcels,  but 
must  elect  in  which  she  will  have  such  estate.  If 
such  dection  be  not  manifested  by  the  commence- 
ment of  proc^MUngs  to  recover  her  dower  of  the 
land  given  in  exchange  within  one  year  after  her 
husbimd's  death,  she  will  be  deemed  to  have  elected 
to  take  her  dower  in  the  lands  received  in  exchange. 

The  w£fe  also  has  dower  in  lands  purchased  by 
the  husband  at  a  sale  on  execution,  where  the  hus- 
band dies  before  the  delivery  of  the  conveyance, 
and  the  lands  are  subsequently  conveyed  to  his  ex- 
ecutors or  administrators,  in  trust  for  the  heirs  or 
devisees. 

The  wife  can  have  no  dower  in  a  reversion  in  fee, 
or  a  vested  remainder  expectant,  or  an  estate  for 
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lif e»  nor  in  any  estate  held  adversely,  after  release 
or  surrender  to  the  legal  owner.  Nor  can  dower  be 
had  on  dower,  except  where  dower  is  actually  as- 
signed. She  has  dower  on  one-half  of  land  held  by 
the  entirety  by  her  husband  and  a  former  wife  who 
has  been  divoix^. 

Where  property  is  purchased  by  the  husband  and 
a  piortgage  given  thereon  to  secure  the  payment  of 
a  portion  of  the  purchase  price  thereof,  the  dower 
attaches  subsequent  to,  or  subject  to  the  lien  of 
such  mortgage  encumbrance,  and  the  interest  of 
the  mortgagee  therein.  In  the  case  of  all  other 
mortgages  made  during  marriage  in  which  she  does 
not  join,  the  lien  thereof  is  subject  to  her  right  of 
dower.  Where  she  joins  in  a  mortgage  on  real 
property  in  which  she  has  a  right  of  dower,  she 
still  has  a  right  of  dower  in  such  property,  but  sub- 
ject to  the  lien  of  such  mortgage. 

As  to  the  right  of  dower  in  bud  owned  by  a  hus- 
band  and  his  partner  as  partnership  property,  there 
has  been  some  doubt,  but  it  has  been  held  that  the 
widow  of  the  deceased  partner  is  entitled  to  dower 
in  a  moity  of  the  partnership  lands  held  by  the  two 
in  common,  subject  to  the  daims  of  the  copartner* 
ship  creditors. 

No  act,  d€^  or  conveyance  of  the  husband  or 
judgment  or  decree  confessed  by  or  recovered 
against  him  or  his  heirs,  can  prejudice  the  wife's 
right  of  dower;  nor  can  deeds  fraudulently  made  by 
him  to  defeat  her  dower  have  any  effect  thereon, 
but  the  wife  may  by  her  act  defeat  or  bar  her  dower 
right.  She  may  be  barred,  with  her  assent,  by  a 
pecuniary  provision  or  by  having  a  jointure  settled 
ui>on  her  in  lieu  and  satisfaction  of  dower.  If  the 
jointure  be  made  with  her  assent  before  marriage, 
even  though  she  be  an  infant,  it  bars  her  dower. 
If  made  either  before  or  after  marriage,  without 
her  consent,  on  her  husband's  death  she  may  elect 
to  accept  the  jointure  or  take  her  dower.  If  of  full 
age  her  assent  is  evidenced  by  her  being  a  party 
to  the  conveyance,  or  if  an  infant  by  her  joining 
therein  with  her  f athor  or  guardian. 
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An  ante-nuptial  agreement  to  accept  a  certain 
sum  in  lieu  of  dower  can  be  enforced  by  specific 
performance.  Lack  of  sufficient  consideration  or 
Indefiniteness  will  defeat  such  an  agreement. 

The  wife  can  release  her  dower  during  the  life- 
time of  her  husband  in  no  other  way  than  by  join- 
ing in  a  conveyance  to  a  third  person,  or  releasing 
same  to  a  person  to  whom  the  husband  has  already 
conveyed  the  property  without  her  joining  in  the 
conveyance.  She  cannot  convey  or  release  her 
dower  to  a  stranger  to  the  title,  neither  can  she 
release  direct  to  ner  husband,  except  in  an  action 
for  iMurtition  of  the  lands.  She  may,  however,  ap- 
point her  husband  her  atomey  in  fact  to  sign  her 
name  to  instruments  of  conveyance  releasing  her 
dower. 

A  decree  of  absolute  divorce  in  favor  of  the  hus- 
band forfeits  the  wife's  right  to  dower  in  her  hus- 
band's property,  or  io  a  distributive  share  of  his 
personal  property. 

A  decree  of  absolute  divorce  in  favor  of  the  wife 
does  not  bar  her  right  of  dower  in  the  lands  of 
which  he  was  seized  at  the  time  of  such  decree,  but 
she  is  not  entitled  to  dower  in  any  land  which  he 
acquires  or  becomes  seized  of  thereafter. 

The  rights  of  the  widow  to  dower  in  her  deceased 
husband's  property  will  be  considered  under  the 
head  of  '"Estates  of  Husband  and  Wife,''  in  the 
^apter  following. 

3.  Curtesy^ — The  married  woman's  property  acts 
have  not  affected  the  husband's  common  law  right 
as  tenant  by  curtesy  in  such  lands  as  the  wife  dies 
seized  of,  undisposed  of  by  will.  The  wife  may 
defeat  the  husband's  estate  by  curtesy  by  convey- 
ing her  real  property  during  her  lifetime  or  by  de- 
vising the  same  by  her  will.  In  conveying  her  real 
estate  the  consent  of  or  the  signature  of  the  hus- 
band to  the  deed  or  instrument  of  conveyance  is 
unnecessary.  The  husband's  estate  by  curtesy 
depends  upon  issue  being  bom  alive  of  the  mar- 
29 
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liage,  and  where  no  such  issue  is  bom  he  has  no 
sudh  estate.  The  further  consideration  of  the  sub- 
ject  of  curtesy  wiU  be  found  in  the  following  chap- 
ters. 

4.  Rights  and  Liabilities  of  wife^-Section  51 
of   Article   IV   of   the   Domestic   Relations   Law, 

Srovides  that  all  sums  that  may  be  recovered 
1  acticHis  or  special  proceedings  by  a  married 
woman  for  damages  to  her  person,  estate  or  char- 
acter, shall  be  her  separate  property. 

Separate  Business^ — ^A  married  woman  may  now 
carry  on  a  separate  business,  and  in  doing  so  is  sub- 
ject to  the  same  liabilities,  and  liable  for  the  debts 
contracted  in  connection  therewith,  and  is  answer- 
able for  the  acts  and  frauds  of  her  agents  and  ser- 
vants, as  fully  as  a  man  or  as  fully  as  though  she 
were  a  feme  sole.  If  she  embarks  in  business  as 
a  member  of  a  firm  she  is  liable  for  the  firm  debts 
and  for  notes  given  for  money  used  in  the  firm's 
business. 

She  may  employ  her  husband  as  agent  to  carry 
on  her  separate  business  or  manage  her  separate 
estate,  and  may  agree  with  him  to  compensate  him 
for  his  services,  and  is  responsible  for  tne  acts  done 
by  him  as  such  agent  in  the  management  of  such 
business  or  estate.  Where  she  holds  herself,  out  as 
the  principal  in  the  ownership  of  a  business  and 
her  husband  as  her  agent  in  the  conduct  of  it,  she 
warrants  to  all  persons  doing  business  with  her 
husband  in  connection  with  such  business  that  the 
relation  of  principal  and  agent  exists  and  continues 
until  notice  of  a  change.  The  notice  to  and  knowl- 
edge of  the  husband,  acting  as  such  agent,  is  re- 
giurded  as  notice  to  the  wife  and  binds  her,  and  she 
cannot  relieve  herself  from  the  husband's  and 
agent's  acts  upon  the  hypothesis  that  she  had  no 
notice  or  did  not  know. 

The  wife  may  appoint  her  husband  as  her  attor- 
ney in  fact,  and  m  acts  performed  by  him  there- 
under within  the  powers  conferred,  and  a  convey- 
ance by  him  under  such  power  of  attorney  for  that 
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purpose,  is  good  even  to  carrying  dower  with  it. 
The  husband  has  no  power  to  do'  anything  under 
such  power  of  attorney  beyond  the  acts  authorized 
therein. 

The  wife  may  also  enter  into  partnership  with 
her  husband  to  conduct  any  lawful  business  that 
she  might  carry  on  with  any  other  person. 

Section  66  provides  that  contracts  made  by  mar- 
women  do  not  bind  their  husbands. 

Under  this  provision  it  has  been  held,  that  while 
the  common  law  liability  of  the  husband  for  the 
suitable  support  of  the  wife  still  exists,  and  she 
can  bind  him  for  necessaries,  yet  if  she  avails  her- 
self of  the  powers  conferred  upon  her  of  making 
express  contracts  in  her  own  name,  and  does  make 
such  contracts,  even  to  purchasing  groceries  and 
other  necessities  for  her  use  or  use  in  the  family, 
promising  to  pay  for  same,  she  will  be  personally 
liable  therefor.  It  has  also  been  held  that  a  recov- 
ery may  be  had  from  her  for  clothing  purchased  by 
her ;  but  in  the  absence  of  an  express  agreement  on 
her  part  to  pay  for  or  charge  her  separate  estate 
for  medical  services  rendered  to  her  at  her  request 
her  husband  will  be  liable.  If  he  have  no  property 
or  means  with  which  to  pay  and  the  wife  has  a 
separate  estate,  a  recovery  will  very  likely  be  had 
against  her,  upon  the  presumption  that  knowing  her 
husbuid  to  be  unable  to  pay,  she  must  be  assumed 
to  have  agreed  to  do  so,  and  an  implied  promise  in 
sudi  case  is  raised. 

A  wife  may  charge  her  husband's  credit  for  nec- 
essaries, and  a  separation,  in  the  absence  of  notice 
to  merchants,  does  not  revoke  this  power.  If  the 
wife  leaves  her  husband  in  consequence  of  his 
adultery  or  for  other  just  reason,  she  is  entitled  to 
her  support  from  him  and  he  is  liable  for  neces- 
saries furnished  her,  although  he  may  forbid  all 
persons  trusting  her  on  his  account;  such  conduct 
of  the  husband  being  equivalent  to  his  abandon- 
ment of  her  or  of  his  turning  her  away. 
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If  the  wife  leaves  her  husband  against  his  will 
and  without  cause,  and  he  stands  r^y  to  furnish 
her  with  pro]^  maintenance  if  she  would  livje  with 
him,  not  havinfir  promised  to  maintain  her  separate 
from  him,  he  will  not  be  liable  for  necessaries  fur- 
nished to  her.  If  she  offers  tx>  retmn  and  the  hus- 
band refuses  to  receive  her,  unless  she  has  been 
guilty  of  adultery*  his  liability  for  necessaries  fur- 
nished her  thereafter  is  revived. 

An  ante-nuptial  omtract  whereby  the  woman 
agrees  to  relieve  the  husband  from  support  is  vmd 
as  against  public  policy. 

Section  60  provides  a  married  woman  shall  have 
a  cause  of  action  in  her  own  sole  and  separate  right 
for  all  wages,  salary,  profits,  compensation  or  other 
remuneration  for  whidi  she  may  render  work,  labor 
or  services,  or  which  may  be  derived  from  any 
trade,  business  or  occupation  carried  on  by  her,  and 
her  husband  shall  have  no  right  of  action  therefor 
unless  she,  or  he  with  her  knowledge  and  consent, 
has  otherwise  expressly  agreed  with  the  person 
obligated  to  pay  such  wages,  salary,  profits,  com- 
pensation or  other  remuneration. 

Under  the  common  law  all  wages  and  earnings 
belonged  to  the  husband,  and  the  foregoing  section 
was  intended  to  overcome  this  presumption  where 
the  wife  is  engaged  in  a  separate  business  as  now 
permitted.  The  common  law  right  of  the  husband 
to  the  earnings  and  services  of  the  wife  when  not 
received  or  rendered  expressly  upon  her  sole  and 
separate  account,  is  still  in  force,  and  services 
rendered  by  her  except  on  her  sole  and  separate 
account  may  be  recovered  by  her  husband. 

It  has  been  held  that  where  the  husband  is  at 
the  head  of  the  household,  and  the  expenses  thereof 
are  borne  by  him,  the  right  to  recover  for  board  of 
any  boarders  belongs  to  him,  but  where  he  consents 
to  his  wife  taking  boarders  and  agrees  that  she 
shall  have  and  receive  the  recompense  as  her  sepa- 
rate property,  his  common  law  rights  are  abrogated 
and  she  may  collect  in  her  own  name. 
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Where  a  married  woman  makes  a  contract  for  her 
own  personal  services,  and  payment  therefor  is 
made  to  her,  it  will  be  presomed,  in  the  ateen^ 
of  proof  to  the  contrary,  that  they  were  performed 
on  her  sole  and  separate  account,  and  she  may  sue 
for  and  recover  for  such  earnings. 

The  earnings  of  the  wife  for  services  rendered 
to  a  third  party,  distmct  from  the  common  law 
duties  she  owes  to  her  husband  in  the  marital  rela- 
tion, belong  to  her  and  she  may  recover  therefor. 
She  cannot  recover  from  her  husband  or  from  his 
estate,  for  services  rendered  by  her  in  the  house- 
hold, and  a  contract  by  the  husband  to  pay  his 
wife  for  such  services  is  void  as  against  his  cred- 
itors, and  property  transferred  to  the  wife  in  pur- 
suance of  sucn  agreement  or  on  account  of  such 
services,  or  property  purchased  by  her  with  the 
avails  of  such  contract  or  services,  may  be  reached 
by  his  creditors. 

While  the  husband  cannot  require  the  wife  to 
perform  services  outside  of  her  household  duties, 
if  she  does  perform  such  services  for  liim  outside 
of  such  duties,  she  can  make  no  binding  contract 
with  him  for  payment  therefor. 

Section  52  enables  a  woman  in  her  own  name,  or 
in  the  name  of  a  third  person,  with  his  consent,  as 
her  trustee,  to  cause  the  life  of  her  husband  to  be 
insured  for  a  definite  period  or  for  the  term  of  his 
natural  life.  If  she  survives  such  period  or  term 
she  is  entitled  to  receive  the  insurance  money,  pay- 
able by  the  terms  of  the  policy,  as  her  separate 
property,  and  free  from  any  claim  of  a  creditor  or 
representative  of  her  husband,  except,  that  where 
the  premiums  actually  paid  annually  out  of  the  hus- 
band's property  exceed  five  hundred  dollars,  that 
portion  of  the  insurance  money  which  is  purchased 
by  sudi  excess  of  premium  money  is  primarily  Ua- 
ble  for  tiie  husband's  debt.  The  married  woman 
may  dispose  of  such  policy  by  will  or  written  ac- 
knowledged assignment  to  take  effect  on  her  death, 
if  she  dies  thereafter  leaving  no  descendants  sur- 
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viving.  After  the  will  or  assignment  takes  effect, 
the  legatee  or  assignee  takes  such  policy  absolutely. 

6.  Mghts  and  liabilities  of  husband. — ^A  husband 
who  acquires  property  of  his  wife  by  ante-nuptial 
contract  or  puierwise,  is  liable  for  her  debts  con- 
tracted before  marriage,  but  only  to  the  extent  of 
the  property  acquired. 

Under  the  common  law  the  husband  was  liable 
for  all  the  debts  of  the  wife  contracted  by  her  before 
marriage  without  regard  to  the  property  received 
from  her.  Now  he  is  not  liable  for  sudi  debts  unless 
he  acquires  property  from  her,  and  then  only  to  the 
extent  and  amount  of  such  property. 

The  husband  is  bound  to  furnish  a  suitable  home 
and  maintain  it  in  a  proper  manner  according  to 
his  means,  and  supply  his  wife  with  suitable  and 
necessary  clothing,  food,  medicine  and  medical  at- 
tendance, so  long  as  she  is  not  guilty  of  adultery 
or  elopement,  and  does  not  desert  him  without  just 
cause.  He  may  discharge  this  obligation  by  sup- 
plying such  necessaries  himself  or  through  his 
agents,  or  by  giving  his  wife  an  adequate  allowance 
in  money  to  enable  her  to  do  so,  in  which  case  he 
is  not  liable  to  tradesmen  who,  without  his  author- 
ity, furnish  her  witii  necessaries. 

A  husband  is  no  longer  liable  for  the  wrongful  or 
tortious  acts  of  his  wife,  unless  such  acts  were  done 
by  his  actual  coercion  or  instigation. 


CHAPTER  V 

DECEASED  HUSBAND'S  ESTATE 

1.  The  estate  and  persons  taking. 

2.  Right  to  body  of  deceased  husband. 

3.  The  funeral  escpenses. 

4.  The  debts  of  the  decedent 

5.  The  real  estate,  dower,  etc. 

6.  The  personal  estate. 

7.  The  last  will  and  testament. 

8.  Administration  of  the  estate. 

1.  Estates. — ^The  property  left  by  a  deceased  per- 
son is  termed  his  or  her  ''Estate/'  and  may  consist 
of  real  or  personal,  or  both. 

If  a  valid  will  is  left  the  decedent  is  said  to  have 
died  ''testate"  and  the  estate  passes  according  to 
the  terms  of  the  will,  so  far  as  the  will  disposes  of 
the  same.  If  no  will  is  left  the  decedent  is  said  to 
have  died  "intestate"  and  such  estate  passes  accord- 
ing to  the  law  of  descent  and  the  statutes  governing 
distribution. 

Persons  rdated  to  the  decedent  by  blood  who  take 
his  or  her  real  estate,  in  case  of  intestacy,  are  called 
"heirs,"  and  those  related  by  blood  who  tske  the 
personal  property,  in  case  of  intestacy,  are  called 
"next  of  kin."  An  heir  acquires  property,  as  such, 
only  by  operation  of  the  law,  called  the  law  of  de- 
scent. The  term  "next  of  kin,*'  generally  speaking, 
applies  to  the  nearest  in  relationship.  A  surviving 
husband  or  wife  is  not  included  within  the  term 
"heirs"  or  "next  of  kin." 

A  person  who  takes  real  estate  under  a  will  is 
called  a  "devisee."  One  who  takes  personal  prop- 
erty under  a  will  is  called  a  "legatee."    The  term 


232       DECEASED  HUSBAND'S  ESTATE 

''beneficiary''  is  oommonly  applied  to  either  or 
both. 

The  law  governing  estates  and  che  administration 
thereof  in  this  State  is  known  as  the  ''Decedent  Es- 
tate Law/'  and  is  chapter  XIII  of  the  C!onsolidated 
Laws. 

2.  Right  to  body« — ^The  first  thought  and  care  of 
those  next  of  kin  to  the  deceased  is  that  of  the 
funeral  arrangements  and  proper  burial  of  the  dead 
body.  The  question  often  arises  as  to  who  is  the 
person  having  the  control  of  the  corpse  and  the 
right  to  incur  the  expense  of  burial.  It  is  lawful 
for  a  person  to  give  directions  in  his  or  her  will 
regarding  the  funeral  arrangements  and  as  to  the 
place  of  burial  of  the  body  and  sudi  directions  are 
frequently  given,  but  in  the  absence  of  any  testar 
mentary  direction  or  disposition,  the  right  to  pos- 
session, control  and  interment,  or  other  disposition 
of  the  corpse  belongs  exclusively  to  the  next  of  kin. 
While  the  wife  is  not  included  in  the  term  "next  of 
kin,"  she  has  the  right  to  the  body  of  her  deceased 
husband  and  the  right  to  select  the  place  of  burial. 
It  has  been  held,  however,  that  as  between  a  son 
of  the  deceased  and  a  widow — a  second  wife — ^the 
son  is  entitled  to  the  body  for  burial. 

8.  Funeral  Expenses. — At  common  law,  if  a  per- 
son died  leaving  no  estate,  it  was  the  duty  of  the 
one  under  whose  roof  the  body  lay  to  carry  it  de- 
cently covered  to  the  place  of  burial.  In  such  case 
the  wife,  if  living  with  her  husband  and  possessed 
of  sufiScient  means,  would  no  doubt  be  bound  to  per- 
form this  common  law  duty.  Whoever  contracts 
funeral  expenses  is  personally  liable  to  pay  the 
same.  If  the  wife  contracts  such  expense  and  her 
husband  leaves  any  estate  sufficient  therefor,  she 
will  be  entitled  to  be  reimbursed  to  the  extent  the 
Surrogate  deems  is  a  proper  and  reasonable  expen- 
diture for  such  purpose,  considering  decedent's  sta- 
tion in  life  and  the  value  of  his  estate. 

The  apparel  of  mourning  for  the  widow,  not  re- 
quisite as  raiment,  but  conunanded  by  custom  and 
respect,  has  been  considered  and  allowed  as  a  proper 
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funeral  expense  to  be  paid  from  the  decedent's  es- 
tate. Also  a  reasonable  piiynient  for  masses  said 
at  the  funeral  of  a  Catholic  and  a  payment  to  a 
minister  and  a  choir  or  other  singers  at  a  funeral. 

If  the  deceased  owned  no  burial  lot  at  his  death 
the  necessary  expenditure  for  a  suitable  lot  will  fcp 
allowed,  and  likewise  the  expense  for  a  suitable 
monument,  headstone  or  marker  at  the  grave.  It  is 
quite  customary,  and  better  practice  as  well,  unless 
some  amount  is  named  in  the  will  to  be  expended 
therefor,  to  apply  to  the  Surrogate  for  an  allowance 
for  a  monument,  etc.,  before  incurring  any  expense 
therefor. 

The  funeral  expenses  and  the  erection  of  a 
monument  are  to  be  paid  first  out  of  the  estate 
before  the  claims  of  creditors  and  are  to  be  paid 
in  full*  if,  after  the  statutory  allowances  are  made 
to  the  widow  and  minor  children,  sufficient  estate 
remains  therefor. 

4.  Debts.^ — ^After  the  payment  of  the  proper 
funeral  expenses  and  the  necessary  expenses  of  ad- 
ministering the  estate  the  debts  of  the  deceased 
must  be  paid  from  his  personal  estate  in  the  follow- 
ing order:  1.  Debts  entitled  to  a  preference  under 
the  laws  of  the  United  States.  2.  Taxes  assessed 
on  the  property  of  the  deceased  previous  to  his 
deatii.  8.  Judgments  docketed  and  decrees  entered 
against  the  deceased  according  to  the  priority 
tiiereof  respectively.  4.  All  recognizances,  bonds, 
sealed  instruments,  notes,  bills  and  unliquidated 
demands  and  accounts. 

For  the  purpose  of  pajring  such  debts  the  execu- 
tor or  administrator  has  the  right  to  sell  such  per- 
sonal property  as  may  be  subject  to  the  payment 
of  the  debts.  In  selling  personal  prop|erty  that 
specifically  bequeathed  cannot  be  sold  until  all  other 
personal  property  has  been  exhausted.  Should  the 
personal  property  prove  insufficient  for  the  payment 
of  the  debts,  an  application  may  be  made  to  the 
Surrogate's  court  for  authority  to  mortgage,  lease 
30 
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or  sell  the  real  estate  to  raise  sufficient  funds  for 
that  puii)ose. 

Claims  of  creditors  are  and  remain  a  lien  upon 
all  the  real  iiroperty  of  the  deceased  for  a  period  of 
eighteen  months  from  date  letters  are  first  issued 
to  a  representative,  unless  sooner  paid  and  dis- 
charged. 

5.  Dower,  etc« — The  husband  during  his  lifetime 
is  bound  by  the  law  of  God  and  man  to  provide  for 
his  wife  and  this  obligation  it  can  be  said  does  not 
end  at  his  death,  for  the  law  provides  that  then 
his  estate  shall  provide  for  her  during  her  own  life. 

The  right  of  dower  existed  under  the  common  law 
and  is  provided  for  by  the  statutes  of  this  State. 
Upon  the  death  of  the  husband  the  widow's  right 
of  dower  becomes  consummate,  that  is,  from  that 
time  it  is  a  vested  right  in  his  real  estate. 

A  husband  may  make  provision  in  his  will  for  his 
widow  to  be  accepted  by  her  in  lieu  of  dower  and 
she  must,  in  such  case,  elect  which  she  will  take, 
the  provision  made  for  her,  or  the  dower  allowed 
her  by  law.  Such  election  must  be  made  within  one 
year  after  the  husband's  death,  otherwise  she  wiU 
be  presumed  to  have  accepted  the  provision  so  made 
for  her.  The  acceptance  of  a  provision  made  in 
the  will  in  lieu  of  dower  also  bars  her  dower  in 
any  and  all  land  which  the  husband  may  have 
conveyed  before  the  date  of  the  will  without  the 
wife  joining  in  the  instrument  of  conveyance.  If 
the  widow  dies  preceding  lapse  of  period  for  her 
election  as  to  dower,  she  will  be  presumed  to  have 
accepted  the  provision  in  the  wiU  if  it  is  more 
favorable  to  her. 

If  the  husband  makes  provision  by  his  will  for 
his  widow  but  does*  not  state  that  it  is  in  Ueu  of 
dower  or  is  to  be  so  accepted  by  her,  she  will  stiU 
have  her  dower  in  addition  to  such  legacy  or  prr^ 
vision. 

The  title  to  the  entire  fee  of  such  real  estate  in 
which  the  widow  has  a  right  of  dower  is  in  the  heirs 
at  law  of  devisees  of  the  husband,  subject  to  such 
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right  of  dower.  An  action  may  be  maintained  by 
the  widow  to  have  her  dower  admeasured  and  set 
off  to  her.  In  such  action,  if  it  be  practicable,  a 
distinct  parcel  or  part  of  the  land  may  be  assigned 
to  her  in  satisfaction  of  her  dower,  whereupon  she 
has  a  vested  estate  therein  for  Ufe,  subject  to  all 
taxes,  assessments  and  other  charges  accruing 
thereon  after  she  takes  possession.  The  remaining 
real  estate  whereof  her  husband  died  siezed  and 
possessed  or  in  which  she  had  a  right  of  dower  is 
thereupon  freed  from  such  dower. 

If  i^  be  impracticable  to  so  lay  off  a  distinct  par- 
cel or  part  of  the  property,  a  sum  fixed  by  the  court, 
equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  in  such  action,  will  be  paid 
to  the  widow  annually  or  oftener,  as  the  judgment 
in  the  action  may  direct,  during  her  natural  life, 
and  the  payment  thereof  will  be  and  will  remain  a 
charge  and  lien  upon  such  property  during  her 
natural  life. 

In  such  action  the  widow  may,  before  interlocu- 
tory judgment  is  render^  or  before  an  issue  of 
fact  is  joined,  should  an  issue  arise  m  the  action, 
at  any  time  before  the  commencement  of  the  trial, 
if  she  chooses,  file  with  the  clerk  a  consent  in  writ- 
ing to  take  a  distinct  parcel  or  accept  a  gross  sum 
in  full  satisfaction  and  discharge  of  her  right  Oi. 
dower  in  such  real  property,  whereupon  such  par- 
cel, if  practicable,  may  be  set  off  to  her  in  fee  sim- 
ple ;  or  the  gross  value  of  her  estate  may  be  ascer- 
tained by  the  court  according  to  her  age  and  the 
value  of  the  property,  and  the  property  then  di- 
rected to  be  sold  and  such  sum  paid  from  the  pro- 
ceeds to  her.  Such  sum  of  money  as  is  paid  to  and 
accepted  by  her  becomes  her  sole  and  separate 
property. 

Ilie  value  of  a  widow's  dower  in  her  husband's 
estate  is  not  liable  to  the  payment  of  any  transfer 
tax,  sudi  dower  right  having  existed  prior  to  her 
husband's  death  and  not  arising  upon  but  becoming 
consunmiate  only  at  his  death. 
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Connected  with  her  right  of  dower,  a  widow  is 
entitled  to  remain  in  the  chief  house  of  her  huslMUid 
forty  days  after  his  death  without  being  liable  to 
pay  any  ren^  and  during  that  period  to  have  her 
reasonable  sustenance  out  of  his  estate. 

6.  Personal  property^ — ^The  following  property 
left  by  a  person  is  not  deemed  assets  where  he 
leaves  a  widow  or  minor  child  or  children  or  botii, 
but  must  be  set  apart  by  the  appraisers  for  sudi 
widow,  minor  child  or  children:  1.  All  housekeep- 
ing utensile;  musical  instruments;  sewing  ma- 
cMne;  household  furniture  used  in  and  about  the 
house  and  premises;  fuel  and  provisions  and  the 
clothing  of  the  deceased,  in  all  not  exceeding  in 
value  five  hundred  dollars.  2.  The  family  Bible, 
family  pictures  and  school  books,  used  by  or  in  such 
family,  and  books  not  exceeding  in  value  fifty  dol- 
lars, which  were  Hept  and  used  as  a  piot  of  the 
family  library.  3.  Domestic  animals  with  their 
necessary  food  for  sixty  days,  not  exceeding  in  value 
one  hundred  and  fifty  dollars.  4.  Money  or  other 
personal  property  not  exceeding  in  value  one  hun- 
dred and  fifty  dollars. 

Such  property  so  set  apart  shall  be  the  property 
of  the  surviving  wife,  or  of  the  minor  child  or  chil- 
dren if  there  be  no  surviving  wife. 

If  the  property  provided  for  in  subdivisions  one, 
two  and  three  does  not  exist  no  other  properly  nor 
an  allowance  of  money  can  be  substituted. 

After  the  payment  of  funeral  expenses,  debts  and 
expenses  of  administering  the  estate,  the  residue 
of  the  personal  estate  of  the  husband  dying  intes- 
tate shall  be  distributed  in  the  following  manner: 

If  the  husband  leaves,  besides  his  widow,  a  diild 
or  children,  or  an  adopted  child  or  children,  or  child 
or  children  of  a  deceased  child,  one-third  goes  to 
the  widow  and  the  remainder  to  such  child  or  chil- 
dren and  grandchildren. 

If  he  die  leaving  no  descendants,  or  parent, 
brother,  sister,  nephew  or  niece,  but  leaving  grand- 
nephews  and  grand-nieces  and  descendants  of  such, 
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and   the   wh<de   personal   property   goes    to    the 
widow. 

If  he  leave  a  brother  or  sister,  or  child  or  chil- 
dren of  a  deceased  brother,  the  estate  up  to  $4,000 
in  value  goes  to  the  widow.  If  it  exceeds  that  sum 
she  takes  one-half  of  the  entire  personal  estate, 
after  debts,  funeral  expenses,  expense  of  adminis- 
tration, and  $2,000  in  addition,  the  remainder  going 
to  such  brother,  sister,  nephew  and  niece. 

If  he  leaves  a  father  the  widow  takes  one-half  of 
the  residue  and  the  remainder  goes  to  the  father. 

If  he  leave  no  father  but  a  mother,  the  widow 
takes  one-half  of  the  residue  and  the  remainder  goes 
to  the  mother. 

If  he  leave  a  mother,  brothers  and  sisters  and 
children  of  a  deceased  sister,  the  widow  takes  one- 
half  of  the  residue,  and  the  remainder  goes  to  such 
mother,  brothers,  sisters  and  children  of  the  de- 
ceased sister. 

If  he  leave  no  wife  and  no  children,  or  representa- 
tives of  a  child  and  no  next  of  kin,  and  the  personal 
estate  should  have  come  to  him  from  a  deceased 
wife  it  shall  be  distributed  to  the  next  of  kin  of 
such  deceased  wife. 

Transfer  Tax. — ^AU  property,  real  and  personal, 
passing  to  the  widow  in  excess  of  $5,000  in  value 
(not  including  the  value  of  the  dower  or  exemption 
of  personal  property  to  be  set  apart  for  her  use, 
which  is  not  subject  to  taxation),  is  subject  to  the 
payment  of  a  tax  to  the  State  of  New  York  known 
as  a  Transfer  Tax.  A  like  amount  is  exempt  from 
taxation  in  the  case  of  a  child  or  decedent. 

7.  Last  Will. — ^Every  estate  and  interest  in  real 
property  descendable  to  heirs  of  the  deceased,  in 
the  absence  of  any  valid  will,  may  be  devisea,  and 
all  personal  property  owned  may  be  bequeathed. 
Every  person  capable  of  holding  such  estate  and  of 
owning  personal  property  may  take  as  a  legatee  or 
devisee  under  a  will. 

A  wife  of  testator  may  now  take  real  and  per- 
soml  property  under  his  will  as  effectually  as  any 
other  person.    She  may  also  be  named  as  an  Execu- 


238        DECEASED  HUSBAND'S  ESTATE 

trix,  Trustee  or  Testamentary  Guardian,  and  may 
qualify  as  such  and  perform  the  duties  of  the  office 
with  Uke  effect  as  though  a  male  or  an  unmarried 
woman. 

Mutual  wills  may  be  made  and  executed  by  hus- 
iMuid  and  wife  devising  and  bequeathing  recipro- 
c^ly  to  each  other,  and  such  an  instrument  operates 
as  a  separate  will  of  the  one  dying  first  Such  an 
instrument,  though  in*evocabIe  as  a  compact,  is  re- 
vocable as  a  will  by  any  subsec^uent  valid  testa- 
mentary instrument — ^that  is,  either  party  may 
thereafter  make  an  individual  will  and  testament 
and  thereby  revoke  such  mutual  will;  and  this  rule 
prevails  although  such  mutual  will  was  made  by  the 
parties  pursuant  to  an  ante-nuptial  agreement  be- 
tween them. 

If  a  man  makes  a  will  disposing  of  all  his  prop- 
erty and  thereafter  marries  and  has  issue  of  such 
marriage,  bom  either  in  his  lifetime  or  after  his 
death,  and  dies  leaving  surviving  the  wife  or  such 
issue,  the  will  so  made  shall  be  deemed  revoked  by 
such  marriage  and  issue  bom,  unless  provision  shsSL 
have  been  made  therein  for  such  after  bom  issue, 
or  such  mention  thereof  made  as  to  show  an  inten- 
tion not  to  provide  therefor,  or  some  other  pro- 
vision by  the  way  of  a  settlement  for  such  issue 
shall  have  been  made. 

Where  a  man  be  married  and  makes  a  wiU  and 
thereafter  has  a  child  bom  which  survives  him, 
unprovided  for  in  any  way  and  not  mentioned  in 
such  will  in  any  way,  such  child  shall  succeed  to  the 
same  portion  of  the  parent's  real  estate  and  per- 
sonal property  as  would  have  descended  or  been 
distributed  to  sudi  child  if  the  parent  had  died  in- 
testate. The  birth  of  a  child  does  not  operate  to 
revoke  the  will,  bat  the  other  devisees  or  legatees 
named  in  such  will  take  subject  to  the  rights  of 
such  after  bom  child  or  children. 

Provision  made  in  the  will  for  the  wife,  does  not 
preclude  her  from  also  having  and  taking  her  dower 
m  real  estate  or  from  having  set  apart  to  her  by 
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the  appraisers  the  personal  property  mentioned  in 
subdivision  six  of  this  chapter,  unless  the  will  pro- 
vided that  such  provision  is  made  to  her  and  is  to 
be  accepted  by  her  in  lieu  of  right  of  dower  or  other 
statutory  or  distributive  share.  In  such  case  she 
may  elect  which  she  wQI  take.  If  she  accepts  a 
legacy  under  her  husband's  will  she  cannot  then 
share  further  in  a  distribution  of  his  personal  prop- 
erty though  no  mention  is  made  that  such  legacy 
is  to  be  in  lieu  of  other  distributive  share.  In  other 
words,  the  husband  can  will  away  or  dispose  of  his 
personal  property  without  the  consent  of  his  wife 
and  in  such  case  she  can  obtain  nothing  thereof  be- 
yond the  statutory  exemptions  allowed  as  set  forth 
under  subdivisions  one,  two  and  three  of  subdivision 
six  of  this  chapter. 

8.  Administration* — ^If  the  husband  dies  intestate 
the  surviving  wife  is  first  entitled  to  have  letters  of 
administration  issued  to  her  upon  his  estote,  if  she 
is  competent  to  receive  same  and  qualifies  as  ad- 
ministratrix. She  may  petition  the  Surrogate's  court 
for  such  letters,  but  before  letters  can  be  issued  to 
her  she  must  file  her  official  oath  and  execute  to  the 
people  of  the  State,  and  also  file  with  the  surrogate, 
the  joint  and  several  bond  of  herself  and  two  or 
more  sureties  in  a  penalty  fixed  by  the  surrogate. 

Where  the  person  or  persons  about  to  be  ap- 
pointed administrator  or  administratrix  is  or  are 
personally  entitled  to  the  whole  estate,  the  surro- 
gate has  power  to  dispense  with  a  bond  or  fix  the 
penalty  at  such  sum  as  will  adequately  protect  the 
rights  of  creditors.  In  cases  where  the  husband 
or  wife  and  all  the  next  of  kin  of  the  decedent  or 
all  the  persons  entitled  to  share  in  the  estate  con- 
sent thereto,  the  penalty  of  the  bond  may  be  fixed 
at  a  sum  not  to  exceed  double  the  amount  of  the 
claims  of  creditors  against  the  estate,  presented  to 
the  surrogate,  pursuant  to  a  notice  published  as  pro- 
vided by  law  notifjdng  creditors  to  present  their 
claims.  Where  the  penalty  is  fixed  under  the  last 
provision  it  shall  be  for  at  least  f 5,000. 
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Where  the  decedent  leaves  no  personal  property 
but  a  right  of  action  only  granted  to  ah  executor  or 
administrator  by  special  provision  of  law,  or  it  is 
alleged  that  a  cause  of  action  existed  in  behalf  of 
the  decedent,  and  it  api>ears  to  be  impracticable  to 
give  a  bond  sufficient  to  cover  the  probable  amount 
to  be  recovered  in  such  action,  the  surrogate  may 
dispense  with  a  bond  entirely,  or  fix  the  penalty  at 
such  sum  as  he  shall  deem  sufficient,  and  the  letters 
under  such  circumstances  shall  be  issued  limited  to 
the  prosecution  of  the  action,  restraining  the  ad- 
ministrator from  effecting  a  compromise  of  the 
action  or  enforcing  any  judgment  recovered  therein 
until  the  further  order  of  the  surrogate  made  upon 
filing  satisfactory  security. 

In  lieu  of  personal  sureties,  a  bmid  may  be  filed 
issued  by  a  surety  company  authorized  to  execute, 
for  use  in  courts  of  this  State,  bonds  or  undertime- 
ings  in  such  cases. 

Where,  for  any  cause,  delay  occurs  in  the  grant- 
ing of  letters  of  administration,  or  letters  testa- 
mentary in  the  case  of  a  will,  a  temporary  adminis- 
trator may  be  appointed  to  take  possession  of  and 
preserve  the  estate,  and  in  such  case,  upon  proof 
satisfactory  to  the  surrogate  that  the  wife  or  any 
infant  child  is  in  such  circumstances  as  to  require 
provision  to  be  made  out  of  the  estate  for  mainte- 
nance, clothing  or  education,  pending  the  adminis- 
tration, the  surrogate  may  direct  the  temporary 
administrator  to  make  provision  therefor  out  of  any 
personal  property  not  needed  for  the  payment  of 
debte. 

The  administrator  deals  only  with  the  personal 
property  of  the  intestete.  The  real  estete  can  only 
be  resorted  to  or  disposed  of  by  the  administrator 
when  authorized  by  we  surrogate  so  to  do  for  the 
payment  of  debte  and  funeral  expenses. 

Where  a  person  applies  for  letters  of  administra- 
tion claiming  to  be  the  widow  of  the  deceased  and 
her  right  thereto  is  questioned  by  a  person  next 
entitied  to  letters,  the  Surrogate  may  take  prooi 
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of  the  marriage  and  the  relationship  existing  be- 
tween the  decedent  and  the  petitioner  at  the  time 
of  his  death. 

Where  it  is  determined  that  the  relation  of  hus- 
band and  wife  did  not  exist,  or  that  the  marriage 
was  absolutely  void,  or  it  appears  the  parties  were 
divorced,  the  woman  claiming  the  appointment  as 
widow  will  not  be  entitled  thereto. 

If  it  appears  that  the  marriagie  between  the  par- 
ties is  voidable  only,  and  no  decree  has  been  made 
by  a  court  of  competent  jurisdiction  declaring  it 
void,  the  woman  claiming  as  widow  will  be  entitled 
to  letters. 

If  the  person  first  entitled  to  letters  of  adminis- 
tration be  a  minor,  administration  will  be  granted 
to  his  or  her  guardian,  if  competent,  in  preference 
to  creditors  or  other  persons. 

After  receiving  letters  it  becomes  the  duty  of  the 
administrator  or  administratrix  to  ascertain  the  ex- 
tent and  value  of  the  estate,  which  is  usually  done 
with  the  aid  of  appraisers  appointed  by  the  surro- 
gate, and  then  to  convert  it  into  money  for  the  pur- 
pose of  paying  the  debts,  funeral  expenses  and  ex- 
penses of  administration.  Also  to  ascertain  who 
are  the  creditors  and  the  amount  of  their  claims, 
this  being  accomplished  usually  by  publishing  a  no- 
tice to  all  persons  claiming  to  be  creditors  to  pre- 
sent their  claims  within  a  time  Ibced.  Next  the 
transfer  tax,  if  any,  must  be  ascertained,  assessed 
and  paid  and  the  residue  of  the  estate,  after  pay- 
ment of  funeral  expenses,  debts,  taxes,  etc.,  dis- 
tributed among  the  persons  entitled  to  share 
therein.  This  distribution  is  usuaJly  made  pursuant 
to  a  decree  of  the  surrogate  granted  upon  the  judi- 
cial settlement  of  the  accounts  of  the  administrator. 
No  creditor  should  be  paid  before  it  is  certain  that 
the  estate  will  pay  all  claims  that  may  be  presented 
in  fun.  It  is  better  to  pay  no  claims,  except  that  of 
the  undertaker,  until  a  judicial  settlement  is  had 
and  a  decree  niade  by  the  surrogate  directing  pt^r- 
ment.    In  case  of  administration  a  settlement  may 
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be  had  at  the  expiration  of  six  months  from  date 
of  letters,  and  in  the  case  of  a  will  at  the  expiration 
of  six  months  publication  of  notice  to  creditors, 
otherwise  at  the  end  of  one  year  from  probate  of 
the  will  and  granting  of  letters. 

A  judicial  settlement  is  had  by  filing  in  the 
pixmer  surrogate's  court  an  account  of  proceedings 
ana  a  petition  praying  for  such  settlement 
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DECEASED  WOMAN'S  ESTATE 

1.  Right  to  body  of  the  deceased. 

2.  The  funeral  ezpenaea. 

3.  Debts  of  the  decedent 

4.  Real  estate^  curteqr,  etc 

5.  Personal  estate. 

a    The  last  will  and  testament 
7.    Administration  of  the  estate. 

1.  Right  to  body. — ^If  a  woman  die  leaving  no 
husband,  the  right  to  possession,  control  and  inter- 
ment or  other  disposition  of  the  corpse,  in  the  iJ>- 
sence  of  testamentary  disposition  or  directiont  b^ 
longs  exclusively  to  the  next  of  kin.  This  includes 
the  right  to  select  the  place  of  burial.  ''Next  of 
kin,"  generally  speaking  and  in  the  sense  usea 
above,  means  the  nearest  in  relationship.  For  ex- 
ample, the  children,  if  any,  would  be  nearest  in  rela- 
tionship, and  in  the  absence  of  children,  the  father 
and  mother  would  be  such,  and  next  the  brothers 
and  sisters,  and  so  on. 

If  the  woman  die  leaving  a  husband  surviving, 
with  whom  she  resided,  he  would  have  the  right  to 
the  possession,  control  and  intenxient  or  other  dis- 
position of  the  body,  in  the  absence  of  testamentary 
direction  or  disi)osition,  and  also  the  right  to  select 
the  place  of  buriaL 

The  membership  corporations  law  provides  that 
the  remains  of  a  widow  may  be  buried  in  a  burial 
lot  of  which  her  husband  died  possessed  and  in 
which  his  heirs  continue  to  have  an  estate  or  right 
of  burial,  without  the  consent  of  any  person  whom- 
soever claiming  any  interest  in  such  lot. 
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2.  Funeral  Expenses* — ^If  a  woman  leave  no  hus- 
band it  will  be  the  duty  of  her  near  relatives  to 
cause  the  burial  of  the  body,  and  if  she  leaves  an 
estate  they  may  be  reimbursed  for  the  expenses 
incurred  in  so  doing.  If  there  are  no  near  relatives 
or  none  who  will  assume  the  expense  of  burial,  it 
then  becomes  the  duty  of  the  executor,  if  any,  to 
arrange  for  the  burial. 

If  a  woman  leave  a  husband  surviving,  he  will  be 
legally  bound  to  bury  the  corpse,  and  may  be  reim- 
bursed for  the  expense  thereof,  if  she  leave  a  sepa- 
rate estate  sufficient  therefor. 

Out  of  any  separate  estate  left  by  a  woman  the 
funeral  expanses  will  be  first  paid  before  any  of  the 
debts. 

8.  Debt&^ — ^After  pajrment  of  the  proper  funeral 
expenses  and  necessary  expenses  of  administering 
the  estate,  the  debts  must  be  paid  so  far  as  the 
estate  is  sufficient  to  do  so,  in  the  same  order  de- 
scribed in  the  preceding  chapter,  and  the  same 
rule  as  to  the  sale  of  real  estate  for  such  purpose 
applies.  Claims  of  creditors  are  and  remain  a  lien 
upon  all  the  real  estate  of  the  deceased  for  a  period 
of  eighteen  months  from  date  of  letters  issued,  un- 
less sooner  paid. 

4.  Curtesy,  etc — ^If  a  woman  dies  seized  of  real 
estate,  undisposed  of  by  will  or  deed,  and  leaves 
surviving  a  husband,  providing  a  child  has  been 
bom  alive  of  the  marriage  of  such  man  and  woman, 
the  husband  as  tenant  by  the  curtesy  has  the  use 
of  all  such  real  estate  during  the  term  of  his  life. 
If  no  diild  has  been  bom  of  the  marriage  the  hus- 
band has  no  interest  at  all  in  her  real  estate. 

A  woman  of  the  age  of  twenty-one  years  and  up- 
wards may  make  a  will  disposing  of  her  real  estate, 
in  which  case  the  husband  nas  only  such  an  interest 
therein  as  he  may  acquire  under  the  provisions  of 
such  will  Unlike  dower,  curtesy  can  be  cut  off  by 
will  or  deed.  . 

If  the  real  estate  be  owned  by  the  husband  and 
wife  as  tenants  by  the  entirety,  upon  the  death  of 
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the  wife  the  husband  becomes  the  sole  owner  of 
such  property. 

If  a  woman  dies  intestate  leaving  a  husband  and 
child  or  children  or  descendants,  the  real  estate 
descends  to  her  children  equally,  the  descendants  of 
any  deceased  child  taking  the  share  of  such  de- 
ceased parent  subject  to  the  husband's  curtesy,  if 
any.  If  she  leave  an  illegitimate  child  and  no  law- 
ful issue,  the  illegitimate  child  takes  the  real  estate, 
but  not  any  interest  or  share  therein  if  a  legitimate 
child  or  descendant  of  a  legitimate  child  survives. 
Illegitimate  children  whose  parents  have  or  may 
intermarry  are  entitled  to  all  the  rights  and  privi- 
leges of  legitimate  children  and  share  with  them, 
except  where  prior  estates  shall  have  already  vested 
in  the  legitimate  children. 

If  the  woman  dies  intestate  leaving  no  descend- 
ants, but  leaving  a  father  the  real  property  will  go 
to  the  father,  unless  such  property  came  to  the  in- 
testate on  the  part  of  her  mother,  and  she  be  living ; 
if  she  be  dead,  the  property  so  descending  on  her 
part  will  go  to  the  father  for  life,  and  then  to  the 
brothers  and  sisters  of  the  intestate  and  their  de- 
scendants, but  in  default  of  brothers  and  sisters  or 
tiieir  descendants  the  father  will  take  such  property 
absolutely  in  fee.  If  the  property  came  to  the  in- 
testate on  the  part  of  the  mother  and  such  mother 
survives  together  with  brothers  and  sisters  of  the 
intestate  and  descendants,  the  mother  will  take  such 
property  for  life  and  at  her  death  the  same  will  go 
to  such  brothers  and  sisters  and  their  descendants. 
If  no  brothers  and  sisters  or  descendants  thereof 
survive  the  intestate  such  property  goes  to  the 
mother  absolutely  in  fee. 

If  a  woman  die  intestate  leaving  no  descendants 
or  father  or  mother,  but  brothers  and  sisters  or 
their  descendants,  the  property  will  go  to  such 
persons.  If  no  such  heirs  survive  and  the  property 
came  to  the  intestate  on  the  part  of  the  father,  it 
will  go  to  the  brothers  and  sisters  and  their  de- 
8cen£aits  of  the  father,  and  in  default  of  such  per- 
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sons,  then  to  the  brothers  and  sisters  of  the  mother 
of  the  intestate  and  their  descendants.  But,  if  the 
property  came  to  the  intestate  on  the  part  of  the 
mother  it  will  go  to  her  brothers  and  sisters  and 
their  descendants,  and  if  there  be  none  such,  then 
to  the  brothers  and  sisters  of  the  father  and  their 
descendants  in  the  manner  aforesaid.  If  the  prop- 
erty came  to  the  intestate  on  the  part  of  neither 
the  father  or  mother,  it  will  go  to  the  brothers  and 
sisters  both  of  the  father  and  mother  of  the  intes- 
tate and  their  descendants,  in  the  same  manner.  If 
there  be  no  such  brothers  or  sisters  of  such  father 
or  mother,  nor  any  descendants  thereof,  and  such 
propei:ty  shall  have  come  to  the  intestate  on  the 
part  of  her  father,  it  shall  go  to  the  father's  parents 
then  living  in  equal  parts,  and  if  they  be  dead,  then 
to  the  mother's  parents,  then  living,  in  equal  parts; 
but  if  such  property  shall  have  come  on  the  part  of 
the  mother,  it  will  go  to  the  mother's  parents  then 
living,  in  equal  parts,  and  if  they  be  dead,  then  to 
the  father's  parents,  then  living  in  equal  parts.  If 
the  property  did  not  come  on  the  part  of  either  the 
father  or  mother,  it  will  go  to  the  grandparents 
then  living,  in  equal  parts. 

Relatives  of  the  half  blood  and  their  descend- 
ants inherit  equally  with  those  of  the  whole  blood 
and  their  descendants,  in  the  same  degree,  unless 
the  property  came  to  the  intestate  by  descent,  de- 
vise or  gift  from  an  ancestor,  in  which  case  all  those 
who  are  not  of  the  blood  of  such  ancestor  shall  be 
excluded  from  taking. 

If  the  property  came  to  the  intestate  from  a  de- 
ceased husband,  and  there  be  no  person  entitled 
to  inherit  as  abqye  recited,  such  real  property  shall 
go  to  the  heirs  of  the  deceased  husband. 

If  an  illegitimate  child  dies  intestate  without 
leaving  lawful  issue,  or  illegitimate  issue  entitled  to 
take  as  recited  herein,  the  property  will  go  to  the 
mother  of  such  intestate,  but  if  she  be  dead,  then 
to  the  relatives  of  such  illegitimate  on  the  part  of 
the  mother. 
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In  all  cases  not  provided  for  by  statute,  the  prop- 
erty will  descend  according  to  the  course  of  the 
common  law;  that  is,  beyond  grandparents  of  the 
intestate  the  common  law  rule  of  descent  will  pre- 
vail. 

A  descendant  or  relative  of  the  deceased  intestate 
begotten  before  her  death,  but  bom  thereafter,  will 
inherit  in  the  same  manner  as  if  bom  in  the  life- 
time of  the  intestate. 

Where  there  is  but  one  person  taking  by  descent 
he  or  she  will  hold  the  property  solely,  but  where 
the  property  is  taken  by  two  or  more  persons  they 
will  take  as  tenants  in  common,  in  proportion  to 
their  respective  rights. 

The  expressions  "where  the  property  shall  have 
come  to  the  intestate  on  the  part  of  the  father"  or 
''mother,"  as  the  case  may  be,  includes  every  case 
where  it  shall  have  come  to  the  intestate  by  devise, 
gift,  or  descent  from  the  parent  referred  to ;  or  from 
any  relative  of  the  blood  of  such  parent.  Land  pur- 
chased from  either  parent  or  purchased  with  money 
given  to  the  intestate  by  either  parent,  will  not  be 
deemed  as  property  coming  from  or  on  the  part 
of  such  parent. 

Anything  substantially  a  part  of  the  real  prop- 
erty, not  merely  annexed  thereto  for  the  purpose 
of  trade  and  manufacture,  and  also  grass,  trees  and 
fruite  growing  upon  lands  belonging  to  the  intes- 
tete  pass  to  the  heirs  at  law.  Annual  crops  however 
are  deemed  chattels  and  do  not  so  pass. 

The  rights  of  holders  of  burial  lots  or  vaults  de- 
scend .to  th3  heirs  at  law. 

5.  Personal  Estate. — ^If  a  woman  die  leaving  a 
husband  or  a  minor  child  or  children,  the  personal 
property  specified  in  subdivision  six  of  chapted  V, 
wUfnot  be  considered  as  assete,  but  must  be  set 
apart  by  the  appraisers  for  sudi  husband  or  minor 
c£ild  or  children.  Such  property  so  set  apart  shall 
be  the  property  of  the  surviving  husband,  or  of  the 
minor  child  or  children  if  there  be  no  i?urviving 
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husband.  If  the  property  so  described  does  not 
exist  no  other  property  nor  an  allowance  of  money 
can  be  substitated. 

At  common  law  the  husband  was  entitled  to  re- 
tain the  entire  personal  estate  of  his  deceased  wif  e, 
and  this  remains  the  rule  in  this  State  except  where 
the  wife  leaves  descendants  surviving,  or  disposes 
of  her  personal  property  by  will. 

The  husband  is  liable  for  the  debts  of  his  deceased 
wife  to  the  extent  of  the  property  received  by  him. 
If  he  fails  to  take  out  letters  of  administration  on 
her  estate  he  is  presumed  to  have  assets  in  his 
hands  sufficient  to  satisfy  such  debts  and  is  liable 
for  the  same.  If  he  does  take  out  letters  he  is  liable 
only  to  the  extent  of  the  assets  received  by  him. 
If  he  die  leaving  any  assets  of  his  wife  unad- 
ministered,  except  as  otherwise  provided  by  law, 
such  assets  pass  to  his  executors  or  administrators 
as  a  part  of  his  personal  property,  subject  to  the 
pajrment  of  the  wife's  debts  however,  in  preference 
to  the  claims  of  his  own  creditors.  The  exception 
above  noted  is  where  the  wife  leaves  descendants 
capable  of  taking  personal  property. 

If  a  woman  dies  intestate  leaving  a  husband  and 
child  or  children,  or  descendants  of  child  or  children, 
one-third  of  the  personal  property  above  the  exemp- 
tions above  noted,  goes  to  the  husband  and  two- 
thirds  to  tiie  child  or  children  or  the  descendants 
thereof,  any  deceased  child  taking  the  deceased  par- 
ent's share. 

An  illegitimate  diild  or  children  whose  parents 
have  or  may  intermarry  take  the  same  as  legitimate 
children,  except  that  estates  already  vested  at  the 
time  in  the  legitimate  children  will  not  be  divested. 

If  the  woman  die  intestate  leaving  no  husband 
surviving  and  no  child  or  representatives  of  a  child, 
the  property  will  go  to  her  next  of  kin. 

If  the  woman  die  intestate  leaving  no  husband 
surviving,  and  no  child  or  representative  of  a  child, 
and  no  next  of  kin,  the  personal  estate,  if  it  shall 
have  come  from  a  deceased  husband,  will  go  back 
to  his  next  of  kin. 
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If  the  woman  die  intestate  leaving  no  husband 
and  no  lawful  issue  but  leaves  an  illegitimate  child 
surviving  such  child  will  take  all  the  property. 

If  the  husband  and  wife  be  legally  divorced,  the 
woman  leaves  no  surviving  husbuid  in  the  meaning 
of  the  law  and  such  former  husband  has  no  shiure 
in  her  estate. 

If  a  woman  dies  leaving  a  will,  and  leaves  a  hus- 
band surviving,  and  any  bequest  of  ^rsonal  prop- 
erty lapses  or  fails,  the  husband  mU  take  sudi 
lapsed  legacies. 

6.  Last  WilL — Every  woman  of  the  age  of  twenty- 
one  years  and  upwards,  of  sound  mind  and  memory, 
may  devise  her  real  estate  by  last  will  and  testa- 
ment, and  every  woman  of  the  age  of  sixteen  years 
and  upwards,  of  sound  mind  and  memory,  may  give 
and  bequeath  her  personal  property  by  will. 

A  married  woman  has  been  able  to  make  a  will 
devising  her  real  property  since  the  act  of  1849,  but 
only  since  the  amendment  of  1867,  has  she  been 
autiiorized  to  bequeath  her  personal  property  by 

wm. 

If  an  unmarried  woman  makes  a  will  and  there- 
after marries,  such  act  revokes  her  will.  The  rule 
where  a  child  is  bom  after  the  making  of  a  will  is 
the  same  as  stated  in  the  preceding  chapter  relating 
to  the  will  of  the  husband.  The  birth  of  a  child 
after  making  a  will  does  not  operate  to  revoke  the 
win,  but  simply  renders  it  inoperative  as  to  that 
portion  of  the  estate  which,  if  the  parent  had  died 
mtestate  woidd  have  been  distributed  to  the  child 
as  heir  and  next  of  kin. 

A  woman,  if  she  be  competent  to  make  a  will  may 
devise  and  bequeatii  her  property  to  whomsoever 
she  sees  fit.  The  will  speaks  only  from  the  death 
ot  the  testatrix,  and  during  her  lifetime  she  may 
change  her  will  as  often  as  she  wishes,  either  by 
making  a  new  will  or  by  adding  a  codicil  or  codicils, 
ai^  she  may  eventually  destrov  or  revoke  such  will 
or  wills  and  codicils,  and  die  intestate.  She  may, 
after  making  a  will,  treat  with  her  property  and 
82 
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sell  or  dispose  of  it,  or  otherwise  give  it  away,  as 
fully  as  though  she  had  made  no  will,  and  at  her 
death  only  such  property  tiien  owned  by  her  will 
pass  under  the  will. 

She  may  appoint  her  husband  or  such  other  per- 
son she  wishes  to  be  executor  or  executrix  of  her 
will.  She  may  also  appoint  a  Testamentary  guar- 
dian  of  her  children,  if  her  husband  be  dead,  and  if 
living  a  guardian  as  to  such  property  as  she  devises 
or  bequeaths  to  them. 

She  may  give  directions  as  to  her  burial  and  the 
ampunt  that  shall  be  expended  for  funeral  expenses 
and  a  monument.  She  may  also  authorize  and  em- 
power the  executor  to  sell  and  convey  any  specific 
portion  of  her  real  property  or  all  of  it,  and  may 
limit  the  time  within  which  such  power  of  sale  may 
be  exercised. 

7.  Administration^ — ^If  a  woman  die  intestate  let- 
ters of  administration  must  be  granted  to  the  per- 
sons entitled  to  take  or  share  in  the  personal  prop- 
erty, who  are  competent  and  will  accept  the  same, 
in  the  following  order:  1.  The  surviving  husband. 
2.  The  children,  the  males  being  preferred  to  the 
females,  and  an  unmarried  female  having  a  right 
prior  to  that  of  a  married  female.  3.  The  grand- 
children, males  again  being  preferred.  4.  The 
father.  5.  The  mother.  6.  The  brothers.  7.  The 
sisters.  8.  To  any  other  next  of  kin  entitled  to 
share  in  the  distribution  of  the  estate,  preference 
being  given  to  the  person  entitled  to  take  the  largest 
share  of  the  estate,  except  as  hereinafter  noted. 

If  the  person  entitled  to  take  the  whole  estate 
is  an  infant  or  incomptent,  or  has  died,  his  guar- 
dian, committee  or  legal  representative,  as  the  case 
may  be,  shall  have  a  right  to  letters  in  his  or  her 
place  instead.  If  all  the  pisrsons  entitled  to  take 
the  personal  estate  are  infants,  or  adjudged  incom- 
petents or  if  no  adult  or  competent  person  entitled 
to  tsJce  or  share  in  the  estate  will  accept  letters, 
they  may  be  granted  to  the  general  guardian  of  an 
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infant  or  to  the  committee  of  an  incompetent  in  the 
place  of  such  infant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate 
will  accept  the  same,  the  administration  shall  be 
granted  to:  (a)  The  public  administrator;  (b)  To 
a  creditor,  (c)  To  any  other  person  or  persons; 
except  letters  may  be  granted  to  a  competent  per- 
son or  persons  not  entitled  at  first  above  stated, 
upon  the  consent  of  all  the  persons  entitled  to  take 
or  share  in  the  estate  who  are  within  this  State  and 
competent,  and  under  such  consent  a  trust  company 
or  other  corporation  authorized  to  act  as  adminis- 
trator may  be  appointed.  Administration  may  also 
be  granted  to  one  or  more  competent  persons, 
jointly  with,  and  upon  the  application  of,  a  person 
entitled.  If  there  are  several  persons  equally  enti- 
tled to  letters,  the  surrogate  may  grant  letters  to 
one  or  more  of  such  persons.  Relatives  of  the  whole 
blood  will  be  preferred  to  those  of  the  half  blood. 

Any  person  entitled  to  letters  of  administration 
may  apply  to  the  surrogate  therefor,  and  if  such 
applicant  is  not  first  solely  entitled  to  letters  a  cita- 
tion will  be  issued  directed  to  such  persons  as  have 
a  prior  or  equal  right  giving  notice  of  such  applica- 
tion and  requiring  them  to  show  cause,  if  any,  why 
letters  should  not  be  issued  to  such  applicant. 

What  has  been  said  in  the  preceding  chapter  re- 
garding the  filing  of  a  bond  and  the  duties  of  the 
administrator  as  such  in  the  administration  of  the 
estate  applies  to  the  administration  of  the  estate 
of  a  woman  dying  intestate. 

An  exemption  of  $5,000  is  allowed  to  a  husband, 
child,  father  or  mother  under  the  Transfer  Tax 
law,  such  persons  pajdng  a  tax  upon  the  excess. 
To  a  lineal  descendant  an  exemption  of  $500  is  al- 
lowed, and  to  such  other  persons  $500,  provided  the 
legacy  or  share  passing  to  such  does  not  exceed 
that  sum. 


CHAPTER  Vn 
PARENT  AND  CHILD 

1.  Cuitody,  care,  educattoD,  etc. 

2.  Wages  of  the  chikL 

3.  Guardianahtp. 

A.  Guaxdianship  of  woman  marryiog. 

5.  Guardianship  of  indigent  children. 

&  Adoption. 

7.  Apprenticeship. 

1.  At  common  law  the  father  had  the  legal 
to  the  custody  and  control  of  his  minor  children  to 
the  exclusion  of  the  mother  under  all  circumstances. 
This  rule  has  been  modified  somewhat  by  statutes. 
However,  under  the  statutes,  in  the  absence  of  good 
and  sufficient  reasons,  such  as  ill  usage,  grossly  im- 
moral principles  or  habits,  want  of  abUity,  etc.,  on 
his  part,  the  father  is  still  entitled  to  the  custody, 
care  and  education  of  his  children. 

This  right  may  be  forfeited  by  the  father  for 
misconduct.  The  superior  right  which  the  law  gives 
to  the  father  over  ms  children  is  now  subject  to  the 
control  of  the  courts  and  such  power  will  be  exer- 
cised in  the  interest  and  welfare  of  the  child 
at  all  times.  The  court  may  award  the  child 
to  the  mother  where  it  is  of  tendei*  years  requiring 
the  care  and  nurture  of  a  mother;  and  where  the 
father  and  mother  are  living  apart  under  such  cir- 
cumstances as  would  warrant  the  granting  of  a 
decree  of  absolute  divorce  to  the  mother,  or  where 
such  a  decree  has  been  granted  to  her,  the  court 
will  grant  to  the  mother  the  care,  custody  and  con- 
trol of  the  child,  if  she  be  a  fit  and  proper  person. 
In  disposing  of  the  question  of  who  shall  have  the 
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eustody  and  care  of  the  child  the  court  will  be  gov- 
emed  by  what  will  be  for  the  welfare  of  the  child. 

After  the  death  of  the  father  ttie  mother  has  the 
paramount  right  to  the  custody,  care  and  education 
of  her  minor  children,  unless  deprived  of  such  right 
by  the  court  in  the  interests  of  the  child. 

In  the  case  of  an  fll^timate  child,  its  mother 
has  the  absolute  right  to  its  custody  and  care,  ex- 
cept where  the  court  may  interfere  with  such  right 
in  the  interests  of  such  child. 

2.  Wages  of  the  child^— The  father  is  enti- 
tled to  tihe  earnings  of  his  minor  child,  although 
if  such  child  be  in  the  employment  of  a  person 
other  than  his  parent  or  guardian,  payment 
of  the  wages  to  the  minor  is  valid,  unless 
the  parent  or  guardian  notify  the  employer  in  writ- 
ing, within  thirty  days  after  the  commencement  of 
the  employment,  that  such  wages  are  claimed  by 
the  parent  or  guardian.  Whenever  such  notice  is 
given  at  any  time,  payment  thereafter  to  the  minor 
will  be  void  and  may  be  recovered  from  the  em- 
ployer by  the  parent.  If  the  father  be  dead  or  the 
mother  has  obtained  a  decree  of  divorce  in  which 
she  was  awarded  the  custocb^  of  the  child,  such 
wages  may  be  claimed  by  her. 

'Die  parent  may  emancipate  an  infant  child  and 
confer  upon  it  the  right  to  work  and  acquire  and 
possess  properly,  and  may  also  contract  with  the 
minor  to  pay  Um  or  her  wages  for  services  ren- 
dered. The  parent  may  also  waive  its  ris^t  to  the 
child's  earnings  by  emancipation  or  consent,  and 
sudi  emancipation  or  consent  may  be  inferred  from 
circumstances.  Assent  to  the  employment  of  and 
payment  of  wages  to  the  child  will  also  be  implied 
if  the  parent  makes  no  objections  thereto. 

8.  GuardiansUv,^— The  law  presumes  a  minor  to 
be  incapable  of  acting  for  itself  and  therefore  en- 
trusts its  person  and  property  to  some  adult  person, 
known  witii  respect  to  such  tnxat  as  a  guardian.  At 
common  law  guardians  are  of  three  kinds:  By  nature 
by  nurture  and  by  socage.    Statutes  have  created 
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another  kind  known  as  a  testamentary  guardian. 
Guardians  by  nature  and  by  nurture  are  the  same 
in  character  and  powers,  except  that  by  nature 
lasts  through  minority  and  by  nurture  ceases  at 
fourteen.  Guardians  by  nature  and  by  nurture  are 
the  parents,  first  the  father,  and  upon  his  death  the 
mother.  Such  guardianship  extends  only  to  the 
person  of  the  minor  and  not  to  the  proper^. 

Guardian  by  socage  arose  only  when  a  minor 
under  fourteen  years  of  age  acqjuired  title  to  real 
estate  and  was  designed  to  protect  the  same.  Such 
guardianship  did  not  belong  to  the  father  but  to 
such  next  of  kin  of  the  minor  as  was  incapal>le  of 
inheritmg  such  real  estate.  Such  guardianship  also 
ended  when  the  minor  reached  the  age  of  fourteen 
years. 

The  statutes  of  this  State  provide  that  where  a 
minor  for  whom  a  general  guudian  of  the  property 
has  not  been  appointed  shidl  acquire  real  property, 
the  guardianship  of  his  or  her  property,  witii  the 
rights,  powers  and  duties  of  a  guardian  in  socage 
belongs:  (1)  To  the  father;  (2)  if  no  father  to 
the  mother,  and  (8)  if  no  falher  or  mother,  to  the 
nearest  and  oldest  relative  of  full  age,  not  under 
any  legal  incapacity;  and  as  between  relatives  of 
the  same  degree  of  consanguinity,  males  are  to  be 
preferred. 

AU  the  right  and  authority  of  every  such  guar- 
dian is  sup^seded  by  a  testamentary  guardian  or 
by  a  guardian  appointed  by  the  court..  Guardians 
in  socage  are  not  commonly  recognized  in  this 
State. 

At  common  law  the  father  had  the  legal  right  to 
control  his  minor  child  to  the  exclusion  of  the 
mother,  but  under  the  statutes  a  woman  is  a  joint 
guardian  of  her  children  with  her  husband,  with 
equal  powers,  rights  and  duties  in  regard  to  them. 

Either  the  fattier  or  mother  may  in  the  lifetime 
of  them  botti,  by  last  will  and  testament  duly  exe- 
cuted, appoint  ttie  other  guardian  of  the  person  and 
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property  of  their  iininor  child,  during  its  minority. 
Upon  tlie  death  of  either  father  or  mother,  the 
surviving  parent,  whether  of  full  age  or  not,  of  any 
child  likely  to  be  bom,  or  of  any  living  unmarried 
child  under  twenty-one  years  of  age,  may  by  deed 
or  last  will,  didy  executed,  dispose  of  the  custody 
and  tuition  of  such  child  during  its  minority  or  for 
any  less  time,  to  any  person  or  persons. 

The  mother  and  father  now  being  equal  in  their 
rights  of  guardianship  of  tihieir  children  neither  can 
appoint  during  the  lifetime  of  the  other,  any  other 
person  to  be  testamentary  guardian  of  the  person 
of  such  child,  but  may  appoint  any  person  to  be 
guardian  of  the  property  devised  or  bequeathed  in 
such  will  to  such  child. 

Guardians  appointed  by  will  or  deed  cannot  exer- 
cise the  power  or  authority  of  a  guardian  until  the 
will  is  duly  probated,  or  the  deed  executed  and 
recorded  in  the  office  for  recording  deeds  in  the 
county  in  which  the  person  making  the  appointment 
resided  at  the  time  of  makmg  the  appointment.  If 
such  deed  is  not  recorded  within  three  months  after 
the  death  of  the  person  executing  the  same,  the 
person  appointed  tiiereby  is  presumed  to  have  re- 
nounced the  apointment,  and  if  afterwards  a  guar- 
dian is  appointed  by  a  surrogate's  court  the  pre- 
sumption is  conclusive. 

Where  a  will  containing  the  appointment  of  a 
guardian  is  admitted  to  probate,  or  a  deed  contain- 
ing such  appointment  is  recorded,  the  person  ap- 
pointed must,  within  thirty  days  after  such  probate 
or  recording,  qualify  by  taking  and  filing  his  or 
her  oath  of  office,  and  by  executing  and  ffling  a 
bond  in  such  sum  as  fixed  by  the  surrogate,  unless 
the  will  or  deed  contains  other  expressed  provisions 
regarding  such  qualification,  and  must  also  file  a 
petition  or  affidavit  setting  forth  the  facts  which 
entitled  him  or  her  to  so  qualify  and  receive  letters. 
Fidlure  to  so  quali^  is  deemed  a  renunciation  of 
the .  appointment.  The  surrogate,  however,  either 
before  or  after  thirty  days  have  expired,  may  for 
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good  cause  shown,  extend  the  time  to  so  qualify 
for  not  more  than  three  months  more. 

In  addition  to  the  foregoing  method  and  forms 
of  appointment  of  a  guardian,  the  Surrogate's  court 
has  power  to  appoint  a  guardian  of  the  person  or 
property,  or  both,  of  minors  residing  in  or  having 
property  within  the  county  of  the  surrosrate,  and 
whether  the  father  or  mother  or  both  be  living  or 
not.  The  court  can  appoint  a  guardian  of  the  propr 
erty  only  of  a  marricni  infant  woman,  and  where 
a  guardian  of  the  person  and  property  of  a  minor 
female  has  been  appointed  and  she  thereafter  mar- 
ries the  appointment  ceases  to  exist  as  to  her  per- 
son. 

A  general  guardian  may  also  be  appointed  by  the 
Supreme  Court,  but  the  court  generally  applied  to 
for  sncty  appointment  is  the  Surrogate's  court.  The 
application  is  made  by  a  petition  which  must  be 
signed  by  the  minor,  if  over  fourteen  years  of  age 
and  of  sotmd  mind.  When  it  is  deemed  necessary 
to  have  a  sreneral  guardian  appointed  for  a  minor 
over  fourteen  years  of  age,  and  such  minor  refuses 
to  make  the  application  or  is  incapable  of  doing  so 
because  of  mental  incapacity,  the  petition  may  be 
made  by  any  person. 

When  the  minor  is  under  the  age  of  fourteen 
years  the  petition  may  be  made  by  any  person  on 
behalf  of  such  minor. 

Before  letters  of  guardianship  are  issued  by  the 
Surrogate's  court  the  person  to  be  appointed  must 
take  and  file  an  official  oath  and  a  bond  in  a  penalty 
to  be  fixed  by  the  surrogate. 

The  surrogate  may,  in  his  discretion,  appoint  a 
person  other  than  the  father  or  mother  of  the  in- 
fant, or  other  than  the  person  nominated  by  the 
petitioner.  The  term  of  office  of  a  guardian  ap- 
pointed expires  when  the  infant  attains  the  age  of 
twenty-one  years. 

A  guardian  of  an  infant's  property  must,  in  the 
month  of  January  of  each  year,  as  long  as  any  of 
the  infant's  property  remains  under  his  or  her  con- 
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trol,  file  in  the  Sarrogate's  court  an  inventory  and 
account  showiusr  the  amount  of  property  received 
and  disbursed  and  the  balance  on  hand  and  the 
manner  and  nature  of  each  investment  of  the  trust 
fund,  and  the  names  of  and  the  residence  of  the 
sureties  on  the  official  bond,  and  if  the  sureties  be 
natural  persons,  whether  they  are  Uving  and  also 
whethert  he  security  of  the  bond  has  become  im- 


The  surrogate  may,  upon  proper  application  to 
him,  whenever  the  circumstances  require,  direct  the 
application  of  such  sum  or  such  part  of  the  infant's 
property  as  seems  necessary  and  proper,  either 
from  the  income,  or,  where  that  is  insufficient,  out 
of  the  principal  thereof,  toward  the  support  and 
education  of  the  infant. 

The  power  of  the  guardian  to  deal  with  the  prop- 
erty of  the  ward  is  very  limited.  The  object  of  the 
appointment  is  to  conserve  the  property  until  the 
wiurd  becomes  of  f  uU  age  and  able  to  take  and  deal 
with  it  personally.  The  manner  of  investments  and 
form  of  securities  which  a  guardian  may  take  in 
the  administration  of  the  infant's  estate  is  defined, 
and  no  investment  of  the  ward's  estate  should  be 
made  without  first  knowing  what  investments  the 
law  permits.  Neither  should  any  part  of  the  prin- 
cipal be  used  for  any  purpose  without  first  procur- 
injBT  from  the  court  authority  therefor.  In  dealing 
with  an  infant's  property  it  is  a  safe  rule  to  consult 
with  the  court  having  jurisdiction  over  the  infant 
and  its  property,  relative  to  any  disposition  or  man- 
agement thereof. 

4.  Guardianship  of  a  woman  marrying* — ^As  has 
been  stated  already  the  court  can  appoint  a 
guardian  of  the  property  only  of  a  married 
woman,  and  where  a  guardian  of  the  person  and 
property  of  an  infant  female  has  been  appointed, 
the  lawful  marriage  of  such  woman  before  attain- 
ing her  majority  terminates  the  guardianship  with 
respect  to  her  person,  but  not  with  respect  to  her 
property. 
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5.  The  guardianship  of  indigeiit  childreiL — ^The 
law  provides  that  the  gaardianship  of  the  per- 
son and  the  custody  of  an  indigent  diild  may  be 
committed  to  some  incorporated  orphan  asylum  or 
other  institution  incorporated  for  the  care  of  or- 
phan, friendless  or  destitute  children,  by  an  instru- 
ment signed  (1)  by  the  parents  of  the  cliild,  if  both 
be  living,  or  by  the  surviving  parent  if  one  be  dead ; 
or  if  either  of  such  parents  shall  have  for  a  period 
of  six  months  then  next  preceding,  abandoned  such 
child,  by  the  other  such  parent;  (2)  if  the  father 
of  such  child  shall  have  neglected  to  provide  for  his 
family  during  the  six  months  next  preceding,  or  if 
such  child  be  illegitimate,  by  the  mother;  (8)  if 
both  parents  are  dead,  by  the  guardian  of  such 
child  lawfully  appointed,  with  the  approval  of  the 
court  or  judicial  officer  which  appointed  such  guar- 
dian, which  approval  must  be  made  and  entered  of 
record;  (4)  in  case  of  no  living  parents  and  no  such 
guardian,  and  no  guardian  has  been  appointed  by 
will  or  deed  of  either  parent  of  such  child,  or  if  the 
parents  have  abandoned  the  child  for  a  period  of 
six  months  then  next  preceding,  by  the  mayor  of 
the  city  or  by  the  county  judge  of  the  county  in 
which  such  asylum  or  institution  is  located. 

Such  instrument  shall  be  upon  such  terms,  for 
such  period  and  subject  to  sudi  conditions  as  may 
be  agreed  upon  by  the  parties  thereto.  Such  in- 
strument may  provide  for  the  absolute  surrender 
of  su^  child  to  such  corporation.  Relatives  and 
f riendbs  shall  be  permitted  to  visit  such  child  in 
sud^  institution  in  accordance  with  the  rules 
thereof. 

Where  a  poor  child  has  been  committed  to  such 
an  institution  by  a  county  superintendent,  overseer 
of  the  poor,  board  of  charities  or  other  officer,  the 
parent  thereof  shall  not  be  entitled  to  its  custody^ 
except  in  pursuance  of  judgment  or  order  of  a  court 
or  judicial  officer  of  competent  jurisdiction,  adjudg- 
ing or  determining  that  the  interests  of  such  child 
will  be  promoted  thereby  and  that  such  parent  is 
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fit,  competent  and  able  to  maintain,  support  and 
educate  the  child.  While  in  such  asylum  or  insti- 
tution the  name  of  such  child  cannot  be  changed. 

6.  Adaption  is  the  legal  act  whereby  an  adult 
takes  a  minor  or  any  person  into  the  relation  of 
parent  and  child  and  thereby  acquires  the  rights 
and  incurs  all  the  duties  and  responsibilities  of 
parent  in  respect  to  such  minor. 

At  common  law  adoption  of  children  was  unknown 
and  only  exists  in  this  country  by  virtue  of  legisla- 
tive enactment.    The  first  general  statute  in  this 
State  permitting  adoption  was  enacted  in  1878  and 
amended  in  1887,  and  included  in  the  Consolidated 
Laws  of  1909,  under  the  Domestic  Relations  Law. 
The  statute  of  1878  placed  the  child  and  foster  par- 
ent in  the  legal  relation  of  parent  and  child   one 
toward  the  other,  but  did  not  enable  such  child  to 
inherit  from  the  adopting  parent,  but  the  law  of 
1887  placed  the  child  and  foster  parent  in  equally 
the  same  relation  as  a  natural  parent  and  child, 
and  since  such  enactment  an  adopted  child  inherits 
as  fully  as  a  legitimate  natural  child,  and  since  the 
amendlment   children   adopted   under  the   originid 
statute  are  entitled  to  so  inherit,  except  where  in 
conflict  with  any  will,  devise  or  trust    made    or 
created  before  June  28th,  1878. 

The  statute  now  provides  that  an  adult  unmarried 
person,  or  an  adult  husband  or  wife,  or  an  adult 
nusband  and  his  adult  wife  together,  may  adopt  a 
minor  in  pursuance  of  statute,  and  in  no  other  way. 

Consent  of  the  following  persons  is  necessary  to 
effect  an  adoption :  The  minor,  if  over  twelve  years 
of  age.  Of  the  foster  parents,  husband  and  wife, 
unless  lawfully  separated,  or  unless  they  jointly 
adopt  such  minor.  Of  the  parents  or  surviving 
parent  of  a  legitimate  child,  and  of  the  mother  of 
an  illegitimate  chfld.  The  consent  however  of  the 
parent  who  has  abandoned  the  child,  or  is  deprived 
of  civil  rights,  or  divorced  because  of  his  or  her 
adultery  of  cruelty,  or  adjudged  to  be  insane,  or 
to  be  an  habitual  drunkard,  or  judicially  deprived 
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of  the  custody  of  the  child  on  account  of  cruelty 
or  neglect,  is  not  required.  Where  the  child  has  no 
father  or  mother  livins:,  or  no  father  or  mother  can 
be  found  whose  consent  would  be  necessary  if 
founds  then  a  person  of  full  age  having  the  lawful 
custody  of  the  child  must  consent  to  the  adoption. 

It  has  been  held  that  a  man  may  not  adopt  a  child 
without  the  consent  of  his  wife. 

In  a  proceeding  for  adoption  of  a  minor  child  the 
foster  parents  or  parent,  the  minor  and  aU  of  the 
persons  whose  consent  is  necessary,  as  above  stated, 
must  appear  in  person  before  the  county  judge  or 
surrogate  of  the  county  where  the  foster  parent  or 
parents  reside,  and  be  examined  by  such  judge  or 
surrogate,  except  as  hereinafter  provided. 

There  must  be  presented  to  the  judge  or  surro- 
gate an  instrument  containing  substanti^Iy  the  con- 
sents required,  an  agreement  on  the  psurt  of  the 
foster  parent  or  parents  to  adopt  and  treat  the 
minor  as  his,  her  or  their  lawful  child,  and  a  state- 
ment of  the  age  of  the  child,  as  nearly  as  the  same 
can  be  ascertained.  Such  instrument  must  be  signed 
by  such  foster  parent  or  parents  and  by  each  per- 
son whose  consent  is  necessary,  and  severally  ac- 
Imowledged  by  such  persons  before  the  judge  or 
surrogate ;  but  where  a  parent  or  person  or  institu- 
tion having  the  legal  custody  of  the  minor  resides 
in  some  otiier  country.  State  or  county,  his  or  their 
written  acknowledegd  consent,  or  the  written  ac- 
knowledged consent  of  the  officers  of  such  institu- 
tion, certified  as  conveyances  are  required  to  be  cer- 
tified to  entitle  them  to  record  in  a  county  of  this 
State,  is  equivalent  to  his,  her  or  their  appearance 
and  execution  of  such  instrument. 

If  satisfied  that  the  moral  and  temporal  interests 
of  the  child  will  be  promoted  thereby,  the  judge  or 
surrogate  must  mi^e  an  order  allowing  and  coifirm- 
ing  such  adoption,  and  directing  that  the  minor 
shall  thenceforth  be  regarded  and  treated  in  all  re- 
spects as  the  child  of  the  foster  parent  or  parents. 
Such  order,  and  the  instrument  and  consents,  if  any. 
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must  be  filed  and  recorded  in  the  ofilce  of  the  county 
clerk  of  the  county  of  such  judge  or  surrogate, 
whereupon  the  adoption  becomes  effective. 

Thereupon  Uie  child  takes  the  name  of  the  foster 
parent  or  parents,  and  thereafter  the  natural  parent 
or  parents  are  relieved  from  all  parental  duties  to* 
ward,  and  all  responsibility  for,  and  have  no  rights 
over  such  child,  or  to  his  or  her  property  by  de- 
scent or  succession.  The  child's  rights  of  inherit- 
ance and  succession  from  his  or  her  natural  parent 
or  parents,  however,  remain  unaffected  by  such 
adoption. 

llie  foster  parent  or  parents  and  the  minor  sus- 
tain toward  each  other  the  l^sal  relation  of  parent 
and  child,  and  have  all  the  rights  and  are  subject 
to  all  the  duties  of  that  relation,  including  the  right 
of  inheritance  from  each  other,  except  as  the  same 
is  affected  by  the  provisions  of  law  in  relation  to 
adoption  by  a  stepfather  or  stepmother,  and  such 
right  of  iidieritance  extends  to  the  heirs  and  next 
of  kin  of  the  minor,  and  such  heirs  and  next  of  kin 
shall  be  the  same  as  if  he  or  she  were  the  legitimate 
child  of  the  person  or  persons  adopting,  but  as  re- 
spects the  passing  and  limitation  over  of  real  or  per- 
sonal property  dependent  under  the  provisions  of 
any  instrument  on  the  foster  parent  dying  without 
heirs,  the  minor  is  not  deemed  the  child  of  the 
foster  parent  so  as  to  defeat  the  rights  of  remain- 
dermen. Neither  can  the  adopted  child  inherit 
through  the  foster  parents  from  such  foster  par- 
ent's collateoral  kin. 

Where  a  parent  who  has  procured  a  divorce,  or 
a  surviving  parent,  having  lawful  custody  of  a  diild, 
lawfully  marries  again,  or  where  an  adult  unmarried 
person  who  has  become  a  foster  parent  and  has 
lawful  custody  of  a  child,  marries,  and  such  parent 
or  foster  parent  consents  that  the  person  who  thus 
becomes  we  stepfather  or  the  stepmother  of  such 
child  may  adopt  such  child,  such  parent  or  foster 
parent,  so  consenting,  shall  not  thereby  be  reiieml 
of  any  of  his  or  her  parental  duties  toward,  or  be 
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deprived  of  any  of  his  or  her  rights  over  such  child, 
or  to  his  or  her  property  by  descent  or  succession. 

A  child  adopted  legaUy  by  husband  and  wife, 
after  policies  of  insurance  have  been  issued  upon 
the  life  of  the  husband,  payable  to  the  wife,  and  in 
case  of  her  death  to  her  diildren,  is  entitled,  upon 
the  wife's  failure  to  survive  such  husband,  to  share 
in  the  proceeds  of  such  policies  with  the  natural 
children,  if  any. 

An  orphan  aoylam  or  charitable  institution,  in- 
corporated for  the  care  of  orphan,  friendless  or 
destitute  children,  may  place  children  under  its 
care  or  within  its  custody,  for  adoption,  and  the 
adoption  of  every  such  child  shall,  when  practicable, 
be  given  to  persons  of  the  same  religious  faith  as  the 
parents  of  such  child,  and  the  proceeding  for  such 
adoption  is  practically  the  same  as  hereinb^ore 
stated. 

7.  Apprenticeship^ — ^The  statute  authorizes  the 
binding  out  of  a  minor  to  serve  as  a  clerk  or  servant 
in  any  trade,  profession  of  emplo3mient,  or  to  learn 
the  art  or  mystery  of  any  craft  or  trade.  The  instru- 
ment whereby  a  minor  is  so  bound  out  is  called  ''an 
indenture,"  and  the  statute  prescribes  what  it  must 
contain  and  how  it  must  be  executed,  and  any  fail- 
ure in  complying  with  every  statutory  requirement 
renders  the  hidenture  void. 

Every  male  infant  and  every  unmarried  female 
infant  under  the  age  of  eighteen  years  may  bind 
himself  or  herself,  with  the  consent  of  the  par^it 
or  parents  or  proper  guardian,  as  an  apprentice  to 
learn  the  art  or  mystery  of  any  trade  or  craft  for 
a  term  of  not  less  than  three  nor  more  than  five 
years;  or  as  a  servant  or  clerk  in  any  profession, 
trade  or  employment  for  a  term  of  service  not 
longer  than  ttie  minority  of  such  minor,  unless  such 
indenture  be  made  by  a  minor  coming  from  a  for- 
eign country,  for  the  purpose  of  paying  his  or  her 
passage,  when  the  indenture  may  be  made  for  a 
term  of  one  year  notwithstanding  that  such  term 


264  PARENT  AND  CHILD 

may  extend  beyond  the  time  when  such  person  will 
be  of  full  age.  The  indenture  in  such  case  most 
be  signed  by  the  minor,  and  by  the  father,  unless 
he  is  legally  incapable  of  giving  consent  or  has 
abandoned  his  family,  then  by  the  mother,  unless 
she  is  legally  incapable  of  giving  consent;  then  by 
the  guardian,  if  any,  of  the  person  of  the  minor.  U 
neither  of  the  above  persons  exist,  or  are  capable 
of  giving  consent,  then  the  consent  of  the  county 
judge  of  the  county,  or  a  justice  of  the  Supreme 
court  must  be  obtained.  Such  indenture  must  also 
be  signed  by  the  master  or  employer. 

Such  indenture  must  contain  the  names  of  the 
parties  and  all  the  other  facts  required  by  statute 
to  be  fully  set  forth  therein. 

The  poor  officers  of  a  municipal  corporation  may, 
by  an  execution  of  an  indenture,  bind  out  or  appren- 
tice aqy  minor  whose  support  shall  become  charge- 
able to  £luch  municipal  corporation,  and  sudi  poor 
officers  and  their  successors  in  office  are  deemed 
the  guardian  of  every  such  child  so  indentured  and 
are  required  to  inquire  into  the  treatment  thereof, 
and  redress  any  grievance  as  provided  by  law. 

An  prphan  aaylum  or  charitable  institution,  in- 
corporated for  the  care  of  orphan,  friendless  or  des- 
titute children,  may  also  bind  out  as  an  apprentice, 
clerk  or  servant,  an  indigent  or  poor  child  by  an 
indenture  in  writing,  where  such  child  has  been 
absolutely  surrendered  to  the  care  and  custody  of 
such  asylum  or  institution  or  has  been  placed 
therein  as  a  poor  person,  or  has  been  left  to  the 
care  of  such  asylum  or  institution  with  no  provision 
by  the  parent,  relative  or  legal  guardian,  for  its  sup* 
port,  for  a  period  of  one  year  then  next  preceding. 
Such  indenture  shall  bind  such  child,  if  a  male,  for 
a  period  which  shall  not  extend  beyond  his  twenty- 
first  year,  and  if  a  female,  for  a  period  which  shall 
not  extend  beyond  her  eighteenth  year. 
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The  law  governing  the  making  and  execution  of 
wills  is  found  under  the  title  ''Decedent's  Estate 
Law*'  of  the  C!onsolidated  Laws  of  the  State,  and 
the  proceedings  for  the  probate  of  wills,  construc- 
tion thereof  and  the  administration  of  the  estate 
are  prescribed  by  the  Code  of  Civil  Procedure. 

L  Who  may  make  a  will. — ^All  persons,  except 
idiots,  persons  of  unsound  mind,  and  infants,  may 
devise  their  real  estate  by  a  last  will  and  testament 
duly  executed,  and  every  male  person  of  the  age  of 
eighteen  years  or  upwards  and  every  female  of  the 
age  of  sixteen  years  or  upwards  of  sound  mind  and 
memory,  may  give  and  bequeath  his  or  her  personal 
property  and  estate  by  will  in  writing  executed  in 
Uke  manner. 

A  person  to  be  of  sound  mind  and  memory  neces- 
sary to  mi^e  and  execute  a  valid  will  must  be  pos- 
sessed of  sufficient  intelligence  to  comprehend  the 
nature,  extent  and  condition  of  his  or  her  property ; 
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to  recognize  who  are  the  natural  objects  of  his  or 
her  bounty  and  their  relationship  to  testator,  and 
to  understiuid  the  meaning  of  the  provisions  of  tJie 
will.  The  term  ^'unsound  mind/'  as  rendering  a 
person  incapable  of  makmg  a  valid  will,  has  the 
same  significance  as  non  compos  mentis. 

A  person  may  have  been  judicially  declared  in- 
sane, and  yet,  during  a  lucid  interval,  may  make  a 
valid  will,  if  it  be  shown  that  during  such  period 
he  or  she  was  possessed  of  the  mental  require- 
ments above  described.  Weakness,  old  age,  or  loss 
of  memory,  merely,  does  not  always  render  a  per- 
son incompetent  to  make  a  valid  will. 

The  real  and  the  legal  test  of  insani^  is  delusion 
and  hallucination.  A  monomaniac  having  delusions 
which  affect  the  soundness  of  his  or  her  mind,  or 
I'elates  to  the  subjects  or  the  objects  of  the  will, 
or  to  the  persons  who  would  likely,  under  other 
mental  condition,  be  the  recipients  of  testator^s 
bounty,  cannot  niake  a  valid  will,  nor  is  the  will  of 
such  a  person  valid  where  the  provisions  thereof 
are  connected  with  and  influenced  by  any  particular 
delusion. 

An  intemperate  person  is  competent  to  make  a 
valid  will  unless  at  the  time  he  was  so  excited  by 
liquor,  or  so  conducted  himself  during  the  particu- 
lar act  of  making  the  will  as  to  be  at  the  time 
legally  cUsquidified 

Devises  made  by  a  win  of  an  infant  are  void  and 
of  no  effect,  the  property  passing  by  statute  of 
descent  as  though  no  instrument  intended  to  act  as 
a  will  had  been  made. 

2.  Manner  of  making  and  executing  the  wilL — 
Every  will  must  be  in  writing,  except  that  a  soldier 
in  actual  military  service  or  a  sailor  while  at  sea 
may  make  a  noncupative  will  bequeathing  personal 
proper^. 

Every  such  wiD  in  writing  most  be  subscribed  by 
the  testator  at  the  end  thereof,  in  the  presence  of 
at  least  two  attesting  witnesses,  or,  his  or  her  sig- 
nature thereto  must  be  acknowledged  to  each  sudi 
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witness  by  the  testator  to  have  been  made  by  him 
or  her»  and  at  the  time  of  making  such  subscri]^ 
tion,  or  acknowledging  the  same,  he  or  she  shall 
declare  in  the  presence  and  hearing  of  sudi  wit- 
nesses that  the  instrument  so  subscribed  is  his  or 
her  last  will  and  testament.  The  testator  shall  also 
rcNQiuest  such  witnesses  to  sign  the  will  as  attesting 
witnesses,  whereupon  each  shall  sign  his  or  her 
name  as  a  witness,  at  the  end  of  the  will,  and  then 
write  opposite  their  names  their  resi)ectiye  places 
of  residence.  Every  person  who  shall  sign  the  tes- 
tator^s  name  to  any  will  by  his  or  her  directions, 
shall  also  write  his  or  her  own  name  as  a  witness 
to  the  will.  Any  person  acting  as  a  witness  to  a 
will  failing  to  comply  with  either  of  the  last  named 
provisions  shall  forfeit  fifty  dollars,  to  be  recovered 
by  any  person  interested  in  the  property  devised 
or  bequeathed,  who  will  sue  for  the  same.  Such 
omission,  however,  will  have  no  effect  on  the  valid- 
ity of  the  will. 

The  subscription,  to  comply  with  the  statutory 
requirements  as  to  the  place  thereof,  must  be  at 
the  end  of  the  instrument  as  a  completed  whole. 
This  requirement  is  to  guard  against  fraud  in  the 
way  of  unauthorized  additions  to  the  will,  and  must 
be  carefully  followed  by  testator  when  signing  and 
executing  a  will.  Testator,  as  a  further  precaution 
against  fraud,  may  sign  each  sheet  or  half  sheet, 
but  in  the  final  execution  of  the  will  the  signature 
must  be  aflSxed,  as  well,  at  the  end  to  make  a  valid 
execution. 

Testator  may  sign  the  will  by  full  name  or  by 
mark,  either  amounting  to  the  subscription  required 
by  statute.  If  signing  be  by  mark  there  should 
be  a  declaration  that  he  or  she  signed  the  will  and 
an  acknowledgment  of  the  maiic  as  his  or  her  sig- 
nature. If  the  testator  be  unable  from  physical  dis- 
abilily  to  write  his  or  her  name,  he  or  she  may  have 
another  person  sign,  or  the  hand  of  testator  may  be 
guided  by  another.  In  either  case  testator  must 
declare  that  he  or  she  signed  the  will  and  acknowl- 
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edge  the  signature  to  be  his  or  her  sisrnature  to 
such  will. 

The  signing  and  declaration  as  to  the  execution 
of  the  wUl  and  the  request  to  the  witness  to  sign 
must  be  before  such  witnesses  do  sign.  Such 
witnesses  must  either  see  the  testator  sign  or  see 
his  or  her  signature  at  the  end  of  the  will  at  the 
time  testator  acknowledges  the  signature  and  de- 
clares the  instrument  to  be  a  last  will  and  testa- 
ment. Each  witness  must  sign  in  the  presence  of 
the  testator  but  need  not  sign  in  the  presence  of 
each  other,  although  it  is  the  usual  and  better  prac- 
tice to  have  the  witnesses  see  each  other  sign. 

The  purpose  of  requiring  the  testator  to  declare 
to  the  witnesses  that  the  paper  signed  is  a  last  will 
and  testament  is  to  make  sure  that  the  testator  is 
aware  that  he  or  she  is  making  a  will,  and  to  pre- 
vent any  possibility  of  the  testator  being  imposed 
upon  and  induced  to  sign  a  will  when  he  or  she 
intends  to  execute  some  other  instrument.  It  is 
well  to  have  the  testator  also  declare  that  he  or  she 
has  either  read  or  heard  read  the  contents  of  the 
will  and  that  it  is  just  as  he  or  she  wants  it.  This 
last  statement  is  merely  a  suggestion  on  my  part 
and  is  not  a  statutory  requirement. 

3.  Safety  of,  or  keeping  the  will  after  execution. 
— ^After  a  will  has  been  executed  it  is  the  usual 
practice  to  place  it  in  an  envelope,  seal  the  envelope 
and  deppsit  it  in  a  safe  or  safe  deposit  box,  or  leave 
it  in  the  custody  of  tiie  attorney  who  prepared  it 
or  attended  to  its  execution.  It  is  advisable  to  in- 
form the  executor  named  in  the  will,  or  some  mem- 
ber of  ttie  family,  of  tiie  fact  of  the  making  of  a 
will  and  where  it  may  be  found,  for  this  will  save 
much  searching  for  such  an  instrument  after  testar 
tor's  death  and  possibly  save  the  application  for 
letters  of  administration,  made  with  ^e  belief  that 
no  will  exists. 

The  law  provides  that  the  clerk  of  each  county, 
the  register  of  deeds  in  the  city  and  county  of  New 
York,  and  the  surrogate  of  every  county,  shall. 
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upon  being  paid  the  fees  allowed  therefor  by  law, 
receive  and  deposit  in  their  offices,  respectively,  any 
last  will  or  testament,  delivered  to  them  for  safe 
keeping,  giving  a  written  receipt  therefor  to  the 
person  depositing  the  same.  A  mil  to  be  so  depos- 
ited shall  be  inclosed  in  a  sealed  wrapper  and  have 
indorsed  thereon  the  name  of  the  testator,  his  or 
her  place  of  residence,  the  day,  month  and  year 
when  deposited  Such  a  will  shall  not,  on  any  pre- 
text whatever,  be  opened,  read  or  examined  while 
in  such  custody,  and  shall  be  delivered  only  to  the 
testator  in  person ;  or,  upon  his  or  her  written  order 
duly  proved  by  the  oath  of  a  subscribing  witness 
thereto;  or,  upon  testator^s  death  to  the  persons 
named  in  the  indorsement  on  the  wrapper,  if  any, 
and  if  there  be  no  such  indorsement,  the  person, 
other  than  the  surrogate,  having  the  custody  shall 
deliver  the  same  to  the  surrogate  of  the  county. 

If  such  will  shall  have  been  deposited  with  the 
surrogate,  or  shall  have  been  delivered  to  him  as 
above  provided,  the  surrogate,  after  the  death  of 
the  testator,  shall  publicly  open  and  examine  the 
same  and  make  known  the  contents  thereof,  and 
then  file  the  same  in  his  office,  to  remain  there  until 
it  shall  have  been  duly  proved,  if  capable  of  proof, 
and  then  retained  or  otherwise  disposed  of  as  pre- 
scribed by  law  governing  the  probate  and  disposi- 
tion thereof. 

4.  Revoking  and  cancelling  the  will« — No  will  in 
writing,  except  as  hereinafter  stated,  nor  any  part 
thereof,  can  or  will  be  revoked,  altered  or  changed 
in  any  manner  than  by  executing,  with  all  the  same 
formalities,  some  other  wiU  in  writing,  or  some 
other  instrument  in  writing  declaring  such  will 
revoked  or  altered;  or  by  burning,  tearing,  oblit- 
erating or  in  some  other  way  destroying  the  will, 
with  the  intent  and  for  the  purpose  of  revoking  the 
same.  Such  act  must  be  performed  by  the  testator 
himself  or  herself,  or  by  some  other  person  in  his 
or  her  presence  by  his  or  her  direction  and  consent. 
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At  the  time  of  makiiier  such  alteration  or  revoca- 
tion the  testator  must  be  possessed  of  all  the  men- 
tal requirements  necessary  to  make  a  valid  will. 

A  wOl  executed  by  an  unmarried  woman  becomes 
revoked  upon  her  marriage.  If  a  man  makes  a  will 
disposing  of  the  whole  of  his  estate  and  afterwards 
manries  and  has  issue  of  such  marriage,  bom  either 
in  his  lifetime  or  after  his  death,  and  the  wife  or 
such  issue  be  living  at  his  death,  sudi  will  is  deemed 
revoked,  unless  provision  shall  have  been  made 
therem,  or  by  some  settlement,  for  such  issue,  or 
such  issue  shall  be  mentioned  in  such  will  in  such 
a  way  as  to  show  an  intention  on  the  part  of  the 
testator  not  to  provide  therefor.  Any  mention  in 
the  will  of  such  issue,  or  possible  issue,  although  no 
substantial  provision  be  made  therefor,  will  be  suffi- 
cient to  prevent  a  revocation  of  the  will  because  of 
such  issue. 

If  after  making  a  will  the  testator  shall  duly 
execute  another  will,  the  destruction,  cancelling  or 
revocation  of  such  subsequent  will  does  not  revive 
the  prior  will,  unless  it  appears  by  the  terms  of 
such  revocation  that  it  was  the  intention  to  revive 
and  give  effect  to  such  prior  will;  or,  unless  after 
sudi  destruction  or  revocation  testator  shall  duly 
republish  the  former  will. 

5.  Persons  and  corporations  competent  to  take 
under  a  wilL — ^A  devise  of  real  property  and  a  be- 
quest of  personal  property  may  be  made  to  any 
person  capable  by  law  of  holding  real  estate  or  own- 
ing and  possessing  personal  property,  nie^timate 
children  cannot  talce  under  a  devise  ''to  children,'* 
unless  specifically  named  or  mentioned  in  the  will. 

A  devise  of  or  any  interest  in  real  property  to  a 
person  who,  at  the  time  of  testator's  death,  is  an 
aUen,  not  authorized  by  statute  to  hold  real  estate, 
will  be  void,  but  a  bequest  of  personal  property  may 
be  made  to  an  alien. 

No  devise  to  a  corporation  shall  be  valid  unless 
such  corporation  be  expressly  authorized  by  its 
charter  or  by  statute  to  take  by  devise.  The  right 
to  take  is  determined  as  of  tiie  time  the  devise 
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takes  effect,  and  therefore  a  person  may  by  will 
devise  and  bequeath  property  to  a  corporation  to 
be  formed  after  testator's  death,  if  the  time  within 
which  such  corporation  is  to  be  formed  and  the 
property  vested  therein  does  not  extend  beyond  a 
period  longer  than  two  lives  in  being. 

The  law  limits  the  extent  to  whidb  one  may  give 
property  by  will  to  corporations.  It  provides  tiiat 
no  person  having  a  husband,  wife,  child  or  parent, 
shall  by  a  last  will  and  testament,  devise  or  be- 
queath to  any  benevolent,  charitable,  literary,  scien- 
tific, religious  or  missionary  society,  association  or 
corporation,  in  trust  or  otherwise,  more  than  one- 
half  part  of  his  or  her  estate,  remaining  after  pay- 
ment of  debts,  and  that  any  devise  or  bequest 
thereto  shall  be  valid  to  the  extent  of  such  one-half 
and  no  more.  Also,  that  no  person  leaving  a  wife, 
child  or  pai^ent  shaJl  devise  or  bequeath  unto  any 
bar  association,  veterinary  association,  or  fire  asso- 
ciation, more  than  one-fourth  part  of  his  estate 
after  the  payment  of  his  debts,  and  in  case  of  cer- 
tain other  corporations  no  more  than  one-half,  and 
certain  other  corporations  no  more  than  one-fourth 
part  of  his  estate,  after  payment  of  debts,  can  be 
devised  or  bequeathed.  In  tiie  last  named  cases  the 
wai  to  be  valid  as  to  such  devisees  and  bequests 
must  have  been  made  and  executed  at  least  two 
months  before  testator's  death. 

In  making  g^ts  by  will  to  corporations  or  asso- 
ciations or  societies,  one  should  examine  the  law 
under  which  such  corporation  or  society  is  formed, 
or  examine  the  charter,  and  examine  the  law  gener- 
ally governing  the  right  of  such  particular  corporar 
tion  or  society  to  tidce,  otherwise  a  devise  or  be- 
quest may  turn  out  in  the  end  to  be  void. 

6.  Effect  of  chfldren  bom  after  making  a  will« — 
If  a  testator  be  married  and  makes  a  will  and  after- 
wards has  a  diild  bom,  either  before  or  after  his 
or  her  death,  and  such  child  shall  survive  the  testa- 
tor, unless  such  child  be  provided  for  in  said  will 
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or  by  some  settlement  or  is  in  some  way  mentioned 
in  such  will,  such,  will  is  not  invalid  as  a  will,  but 
such  child  will  succeed  to  the  same  share  or  portion 
of  the  parent's  estate,  real  and  personal,  as  would 
have  descended  to  or  been  distributed  to  such  diild 
had  the  parent  died  intestate.  In  other  words,  such 
child  will  not  be  affected  by  the  will  and  may  main- 
tain an  action  against  the  legatees  or  devisees,  or 
their  heirs  or  assigns,  as  the  case  requires,  to 
recover  his  or  her  share  of  the  property  left  by  the 
parent.  All  the  devisees  and  legatees  will  be  re- 
quired to  contribute  ratably  in  proportion  to  the 
value  of  the  real  or  personal  property  devised  or 
bequeathed  to  them,  respectively,  to  make  up  the 
distributive  share  of  the  after  bom  child. 

7.  Effect  of  devsie  or  bequest  to  a  subscribing 
witness. — ^If  a  person  be  named  as  a  devisee  or  lega- 
tee, or  receives  any  beneficial  appointment,  in  a  will 
to  which  he  or  she  is  a  subscribing  witness,  and 
which  cannot  be  proved  without  the  testimony  of 
such  witness,  the  devise,  legacy,  interest  or  appoint- 
ment shall  be  void,  but  only  so  far  as  it  concerns 
such  witness  or  any  one  claiming  under  him  or  her. 

Such  witness  is  competent  to  testify  on  the  pro- 
bate and  can  be  compelled  to  do  so,  respecting  the 
execution  of  tiie  will,  in  the  same  manner  and  to 
the  same  extent  as  if  no  such  devise  or  bequest  was 
made  therein.  If,  however,  such  witness,  in  case 
the  will  was  not  established,  would  have  been  enti- 
tled to  any  share  of  testator's  estate,  then  such  part 
as  he  or  she  would  have  taken  in  such  event,  shall 
be  reserved  to  such  witness,  not  exceeding  the  value 
of  the  devise  or  bequest  made  to  the  witness  in 
the  will. 

If  the  will  can  be  proved  without  the  testimony 
of  such  subscribing  witness,  then  such  devise,  be- 
quest or  appointment  is  not  affected  and  is  valid. 

8.  When  a  devise  or  bequest  does  and  does  not 
lapse.^ — When  any  r^  or  personal  estate  is  devised 
or  bequeathed  to  a  child  or  other  descendant  of  the 
testator,  and  such  devisee  or  legatee  dies  during  the 
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lifetime  of  the  testator  leaviiv  a  child  or  other 
descendant  or  descendants  who  survive  the  testator, 
such  devise  or  legacy  does  not  lapse,  but  the  prop- 
erty so  devised  or  bequeathed  vesto  in  the  surviving 
child  or  other  descendant  or  descendants  of  the  leg- 
atee named  in  the  will  although  he  or  she  had  sur- 
vived the  testator  and  then  died  intestate.  In  the 
case  of  any  other  devisee  or  legatee  before  the  death 
of  the  testator  the  devise  or  legacy  lapses. 

9.  What  wills  may  be  proved*— A  will  of  real  or 
personal  property,  executed  anywhere  as  prescribed 
by  the  law  of  this  State,  or  a  will  of  personal  prop- 
erty executed  without  the  State,  and  within  the 
United  States,  the  Dominion  of  Canada,  or  the 
Kingdom  of  Great  Britain  and  Ireland,  as  prescribed 
by  the  laws  of  the  State  or  country  where  it  is  so 
executed,  or  a  will  of  personal  property  executed  by 
a  person  not  a  resident  of  the  State,  according  to 
the  laws  of  testator's  residence,  may  be  admitted 
to  probate  in  this  State. 

The  right  to  have  a  will  so  admitted  to  probate, 
the  validity  of  its  execution  or  validity  or  construc- 
tion of  any  provision  contained  therein,  is  not 
affected  by  a  change  of  the  testator's  residence 
made  after  the  execution  of  the  will. 

10.  Executors. — ^Testator  may  appoint  one  or 
more  persons  to  be  executor  and  no  bond  is  required 
to  be  furnished  by  such  person  guaranteeing  the 
faithful  discharge  of  his  or  .her  duties  unless  the 
will  expressly  provides  therefor,  except,  that  should 
such  executor  by  the  terms  of  the  will  be  required  to 
hold,  manage  or  invest  any  moneys,  securities  or 
real  or  personal  property,  for  the  benefit  of  another, 
he  must  before  receiving  any  such  property,  give 
a  bond,  unless  the  will  shall  expressly  provide  to 
tiie  contrary. 

After  a  will  has  been  admitted  to  probate  any 

person  entitled  to  letters  thereunder  who  is  compe- 

t^it  by  law  to  serve,  and  who  apj^ears  and  qualifies 

by  tiding  the  official  oath  to  faithfully  discharge 

85 


274  WILLS 

his  or  her  dutieSp  is  entitled  to  have  letters  testa- 
mentary issued  under  such  will. 

11.  Testamentary  Guardian* — ^A  person  may  ap- 
point by  will  a  srua^an  of  the  person  and  proper^ 
of  his  or  her  minor  child,  but  during  the  lifetime 
of  the  parents  neither  can  appoint  any  person  other 
than  the  surviving:  parent  to  be  sruardian  of  the 
person  of  a  minor  child.  A  person  named  in  a  will 
as  a  guardian  must  qualify  witMn  thkty  days  from 
the  time  the  will  is  admitted  to  probate  to  be  en- 
titled to  letters  of  sruardianship. 

12.  Trustees* — ^A  testator  may  devise  or  bequeath 
property  to  some  person  to  be  held  in  trust  for  a 
specified  period  for  the  benefit  of  some  person  or 
corporation,  and  such  person  is  termed  a  trustee. 
Nearly  every  person  of  full  age  is  capable  of  being 
a  trustee,  and  also  certain  corporations  and  trust 
companies,  under  the  law  and  by  the  terms  of  their 
charters  can  be  appointed  trustees  by  will.  A 
woman,  either  feme  sole  or  married,  may  be  a  trus- 
tee. The  statute  provides  for  the  creation  of  trusts 
by  will  and  how  far  they  may  be  so  created,  and  it 
is  hardly  safe  to  devise  or  bequeath  property  in 
trust  without  examining  the  provisions  of  the 
statute. 

In  view  of  the  fact  that  the  making  and  execution 
of  a  will  is  usually  an  act  as  important  to  the  tes- 
tator, and  the  legatees  and  devisees,  as  any  act 
testator  can  and  does  perform,  and  the  further  fact 
that  it  becomes  effective  only  after  testator  has 
ceased  to  speak  and  give  directions,  too  much  care 
cannot  be  given  to  its  preparation,  and  unless  it  be 
a  very  simple  will,  it  it  always  advisable  to  leave 
the  preparation  to  a  competent  lawyer  and  the  fee 
paid  therefor  will  nearly  always  result  in  saving 
much  money  to  testator's  estate  when  the  will 
comes  to  be  probated  and  put  into  effect. 


CHAPTER  IX 

PROBATING  THE  WILL 

1.  The  court  fan  which  a  will  is  admitted  to  probate. 

2.  The  proceeding  for  probate 

3.  Who  may  commence  proceeding 

4.  Notice  or  citation  issued 
5u  Citation,  how  served 

6l  Proceeding  on  return  of  citation 

7.  Executors  and  trustees 

&  Payment  of  legacies 

9.  Accounting  and  settlement 

1.  Court  of  probate. — ^The  word  'Trobate,"  as 
strictly  used,  relates  to  the  proof  of  a  will  before  an 
officer  or  tribunal  havingr  jurisdiction  to  determine 
the  question  of  its  validity. 

Courts  of  probate  are  the  courts  exercisinsr  juris- 
diction over  the  estates  of  deceased  persons,  pos- 
sessing, as  to  personal  assets,  nearly  all  the  powers 
formerly  exercised  by  the  courts  of  chancery  and 
the  ecclesiastical  courts  of  England.  Such  courts 
have  power  to  admit  to  probate  wills,  grant  power 
of  administration,  allow  daims  against  the  estate  of 
deceased  persons,  direct  payment  and  distribution 
of  the  property  to  the  legatees  or  others  entitled, 
and  genendly  do  everything  essential  to  the  settle- 
ment of  the  affairs  of  a  deceased.  Other  names 
applied  to  such  courts  are  '^Orphans'*  and  ^'Surro- 
gates.'' 

In  the  State  of  New  York  each  county  has  a  court 
of  record  presided  over  by  a  judge  known  as  the 
Surrogate,  and  the  court  is  Imown  as  the  Surro- 
gate's court. 
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Application  for  the  probate  of  a  will  is  made  to 
the  Surrogate's  court  of  the  county  where  the  tes- 
tator resided  at  the  time  of  his  or  her  death.  If 
the  testatw  was  a  non-resideiii;  of  the  State  and 
died  within  the  State  leaving  personal  property  in 
this  State,  or  leaving  personal  property  which  after 
such  death  comes  into  the  State,  application  must 
be  made  to  the  court  of  the  county  where  testator 
died;  and  if  such  non-resident  died  without  the 
State  leaving  personal  property  within  the  State, 
or  such  property  afterwards  comes  into  the  State, 
application  must  be  made  to  the  court  of  the  county 
where  such  property  is;  and  if  such  non-resident 
leaves  real  property  within  the  State  and  no  peti- 
tion has  already  been  filed,  as  above  prescribed,  or 
for  letters  of  administration  in  any  such  county 
above  mentioned,  application  for  probata  may  be 
made  to  the  latter  county. 

If  a  citizen  of^tiie  United  States,  or  a  female 
whose  father  or  husband  has  previously  declared 
his  intention  to  become  such  a  citizen,  dies  while 
domiciled  or  resident  within  the  United  States  or 
resident  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  any  of  its  dependencies, 
leaving  a  will  which  affects  property  within  this 
State,  and  such  will  shall  have  been  duly  proven 
within  such  foreign  jurisdiction  and  there  admitted 
to  probate,  the  same  shall  be  admitted  to  probate 
in  any  county  of  this  State  wherein  shall  be  located 
any  property  affected  by  such  will,  upon  filing  in 
the  office  of  the  Surrogate  of  such  county  and  hav- 
ing there  recorded,  a  copy  of  such  will  and  testa- 
ment, certified  under  the  hand  and  seal  of  a  consul 
general  of  the  United  States  resident  within  such 
foreign  jurisdiction,  together  with  the  proofs  of 
said  will,  made  and  certified  within  such  foreign 
jurisdiction,  certified  in  like  manner.  The  same 
proceedings  shaU  be  had  in  the  Surrogate's  court 
of  the  proper  county  regarding  sucii  will  as  the  law 
prescribes  upon  the  proof  of  iSie  last  will  and  testa- 
ment of  a  resident  of  the  State  dying  therein,  ex- 
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cept  only  the  beneficiaries  named  in  the  will  need 
be  cited  in  such  proceedings. 

2.  Hie  proceeding  for  the  probate  of  a  last  will 
and  testament,  and  a  codicil,  if  any,  is  instituted  by 
filing  in  the  proper  Surrogate's  court  a  petition  in 
writing  duly  verified  by  the  person  making  and 
signing  the  same. 

The  petitloii  shall  contain  the  title  of  the  proceed- 
ing, recite  the  name,  time  and  place  of  death  of  the 
testator ;  the  date  of  the  will  and  that  of  any  codicil 
or  codicils  thereto,  and  whether  the  will  and  codicils 
relate  to  real  or  personal  property  or  both;  the 
names  and  post  ofilce  addresses,  so  far  as  they  can 
be  ascertained  with  due  diligence,  of  all  the  de- 
visees, legatees  and  beneficiaries  named  in  said  will, 
and  in  any  codicil;  the  name  and  residence  of  the 
petitioner;  if  the  name  or  post  office  address  of  any 
such  person  is  unknown,  the  facts  which  show  what 
effort  has  been  made  to  ascertain  the  same;  and 
should  also  recite,  and  the  court  may  require  it  to 
recite,  whether  any  person  named  therein  is  an  in- 
fant, his  or  her  age  and  whether  he  or  she  has  any 
general  or  testajnentary  guardian,  whether  the 
father  and  mother  or  either  be  living,  and  if  so, 
their  names  and  post  office  address,  and  the  person 
with  whom  the  infant  resides  and  his  or  her  post 
ofilce  address.  Also  if  any  person  named  in  the 
petition  is  an  alleged,  or  has  been  adjudged  an  in- 
competent person,  the  name  and  post  office  address 
of  the  committee,  if  any,  and  the  name  and  address 
of  the  person  or  institution  having  the  care  or  cus- 
tody of  such  incompetent  person,  and  the  name  and 
address  of  a  relative  or  friend,  having  an  interest 
in  his  or  her  welfare. 

Such  petition  shall  also  contain  a  prayer  or  re- 
quest for  such  relief  or  such  action  on  the  part  of 
tiie  court  as  the  petitioner  deems  himself  or  herself 
ontitied. 

3.  Who  may  commence  proceeding* — A  petition 
for  the  probate  of  a  will  may  be  made  and  presented 
by  a  person  designated  in  the  will  as  executor,  de- 
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visee,  legatee,  testamentary  trustee  or  guardian, 
and  may  also  be  presented  by  a  creditor  of  the  tes- 
tator, or  by  any  other  person  interested  in  the  es- 
tate. The  petitioner  may  appear  and  present  his  or 
her  petition  in  person  or  by  an  attorney  entitled 
to  practice  in  the  courts  of  record  of  tiie  State.  The 
petition  must  be  prepared,  signed  and  verified 
before  presenting  same  to  the  Surrogate. 

4.  Citation. — ^Upon  presentation  and  filing  the 
petition  a  citation  will  be  issued  out  of  the  court, 
signed  by  the  surrogate  or  by  the  clerk  of  the 
court,  under  seal,  directed,  if  the  will  relates  exdu- 
sively  to  real  property,  to  the  husband  or  wife,  it 
any,  and  all  the  heirs  of  the  testator.  If  the  will 
relates  exclusively  to  personal  property,  to  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the 
testator,  and  if  it  relates  to  both  real  and  personal 
property,  to  the  husband  or  wife,  if  any,  and  all 
the  next  of  kin  and  all  the  heirs  at  law  of  the 
testator. 

In  every  case,  each  person  named  in  the  will  as 
executor,  testamentary  trustee  or  guardian,  or  so 
named  in  any  other  will  of  the  teistator  already 
filed  in  the  surrogate's  office,  must  be  also  cited  to 
attend  such  application  for  probate. 

5.  Citation,  service  of« — ^The  citation  is  served 
upon  an  adult  person  or  a  parson  of  the  age  of  four- 
teen years  and  upwards,  within  the  State,  by  deliv- 
ering a  copy  thereof  to  each  person  to  be  served; 
and  upon  an  infant  under  the  age  of  fourteen  years 
by  delivering  a  copy  to  such  infant  in  person 
and  by  also  delivering  a  copy  to  the  father, 
mother  or  guardian,  if  any  within  the  State,  and 
if  not  within  the  State,  or  the  infant  does  not  re- 
side with  a  parent^  to  the  person  having  the  care 
and  control,  and  with  whom  such  infant  resides,  or 
in  whose  service  he  or  she  may  be. 

If  a  person  to  be  cited  has  been  judicially  de* 
dared  to  be  incompetent  to  manage  his  or  her 
affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  the  committee  or  person  having 
such  person  in  charge  or  under  control. 
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The  citation  must  be  served  upon  persons  resid- 
ing in  the  county  where  returnable  or  a  county  ad- 
joining same,  at  least  eight  days  before  the  return 
day ;  and  upon  persons  residing  in  any  other  county 
of  the  State  at  least  ten  days  before  the  return  day. 
In  computing  the  time  the  day  of  the  service  cannot 
be  counted  but  the  return  day  can  be. 

Service  without  the  State  may  be  made  personaUy 
upon  all  persons  required  to  be  cited  in  the  manner 
above,  except  that  it  must  be  made  at  least  twenty 
days  before  the  return  day  thereof,  and  in  any 
other  country  at  least  thirty  days  before  the  return 
day.  Service  upon  persons  without  the  State  and 
upon  unknpwn  persons  whose  address  is  unknown 
is  made  pursuant  to  an  order  granted  by  the  surro- 
gate, and  may  be  made  by  publishing  the  citation 
in  some  newspaper  designated  in  the  order  for  a 
period  of  four  weeks  successively,  and  by  mailing 
as  provided  by  the  order. 

Any  person  over  eighteen  years  of  age  may  serve 
a  citation,  although  he  or  she  also  be  a  party  to  the 
proceeding. 

6.  On  return  of  citation.^ — ^Upon  the  return  day 
of  the  citation  any  person  cited  or  any  person  inter- 
ested in  the  estate  or  in  the  will,  may  appear  in 
court,  either  in  person  or  by  an  attorney,  or  in 
person  and  by  attorney,  and  if  dissatisfied  with  the 
will  and  deem  sufficient  grounds  exist  to  contest  the 
validity  thereof,  may  file  objections  to  the  petition 
and  to  the  probate  of  the  will.  Objections,  if  any, 
must  be  filed  at  or  before  the  dose  of  the  testimony 
taken  before  the  surrogate  on  behalf  of  the  pro- 
ponent, or  at  such  subsequent  time  as  the  surrogate 
may  direct. 

A  trial  of  the  questions  raised  by  the  objections 
may  be  tried  before  the  surrogate  or  a  trial  may 
be  had  before  a  jury.  If  a  trial  by  jury  is  desired, 
a  demand  therefor  must  be  made  in  the  objections 
filed,  or  by  the  proponent  at  the  time  the  objections 
are  filed.    Any  person  interested  in  the  proceeding 
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viaee,  legatee,  testamentary  trustee  or  guardian, 
and  may  also  be  presented  by  a  creditor  of  the  tes- 
tator»  or  by  any  other  person  interested  in  the  es- 
tate. The  petitioner  may  appear  and  present  his  or 
her  petition  in  person  or  by  an  attorney  entitled 
to  practice  in  the  courts  of  record  of  the  State.  The 
petition  must  be  prepared,  signed  and  verified 
before  presenting  same  to  the  Surrogate. 

4.  Citation. — ^Upon  presentation  and  filing  the 
petition  a  citation  will  be  issued  out  of  the  court, 
signed  by  the  surrogate  or  by  the  derk  of  the 
court,  under  seal,  directed,  if  .the  will  relates  exclu- 
sively to  real  property,  to  the  husband  or  wife,  if 
any,  and  all  the  heirs  of  the  testator.  If  the  will 
relates  exdusively  to  personal  property,  to  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the 
testator,  and  if  it  relates  to  both  real  and  personal 
property,  to  the  husband  or  wife,  if  any,  and  all 
the  next  of  kin  and  all  the  heirs  at  law  of  the 
testator. 

In  every  case,  each  person  named  in  the  will  as 
executor,  testamentary  trustee  or  guardian,  or  so 
named  in  any  other  will  of  the  testator  already 
filed  in  the  surrogate's  office,  must  be  also  cited  to 
attend  such  application  for  probate. 

5.  Gtation,  service  of« — ^The  citation  is  served 
upon  an  adult  person  or  a  person  of  the  age  of  four- 
teen years  and  upwards,  within  the  State,  by  deliv- 
ering a  copy  thereof  to  each  person  to  be  served; 
and  upon  an  infant  under  the  age  of  fourteen  years 
by  delivering  a  copy  to  such  infant  in  person 
and  by  also  delivering  a  copy  to  the  father, 
mother  or  guardian,  if  any  within  the  State,  and 
if  not  within  the  State,  or  the  infant  does  not  re- 
side with  a  parent^  to  the  person  having  the  care 
and  control,  and  with  whom  such  infant  resides,  or 
in  whose  service  he  or  she  may  be. 

If  a  person  to  be  cited  has  been  judicially  do* 
dared  to  be  incompetent  to  manage  his  or  her 
affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  the  committee  or  person  having 
such  person  in  diarge  or  under  control. 
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The  citation  must  be  senred  upon  persons  resid- 
ing in  the  county  where  returnable  or  a  county  ad- 
joining same,  at  least  eight  days  before  the  return 
day;  and  upon  persons  residing  in  any  other  county 
of  the  State  at  least  ten  days  before  the  return  day. 
In  computing  the  time  the  day  of  the  service  cannot 
be  counted  but  the  return  day  can  be. 

Service  without  the  State  may  be  made  personally 
upon  all  persons  required  to  be  cited  in  the  manner 
above,  except  that  it  must  be  made  at  least  twenty 
days  before  the  return  day  thereof,  and  in  any 
other  country  at  least  thirty  days  before  the  return 
day.  Service  upon  persons  without  the  State  and 
upon  unknown  persons  whose  address  is  unknown 
is  made  pursuant  to  an  order  granted  by  the  surro- 
gate, and  may  be  made  by  publishing  the  citation 
in  some  newspaper  designated  in  the  order  for  a 
period  of  four  weeks  successively,  and  by  mailing 
as  provided  by  the  order. 

Any  person  over  eighteen  years  of  age  may  serve 
a  citation,  although  he  or  she  also  be  a  paiiy  to  the 
proceeding. 

6.  On  return  of  citation^— Upon  the  return  day 
of  the  citation  any  person  cited  or  any  person  inter- 
ested in  the  estate  or  in  the  will,  may  appear  in 
court,  either  in  person  or  by  an  attorney,  or  in 
person  and  by  attorney,  and  if  dissatisfied  with  the 
will  and  deem  sufficient  grounds  exist  to  contest  the 
validity  thereof,  may  file  objections  to  the  petition 
and  to  the  probate  of  the  will.  Objections,  if  any, 
must  be  filed  at  or  before  the  dose  of  the  testimony 
taken  before  the  surrogate  on  behalf  of  the  pro- 
ponent, or  at  such  subsequent  time  as  the  surrogate 
may  direct. 

A  trial  of  the  questions  raised  by  the  objections 
may  be  tried  before  the  surrogate  or  a  trial  may 
be  had  before  a  jury.  If  a  trial  by  jury  is  desired, 
a  demand  therefor  must  be  made  in  the  objections 
filed,  or  by  the  proponent  at  the  time  the  objections 
are  filed.    Any  person  interested  in  the  proceeding 
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may  examine  the  subseribing  witnesses  to  the  will, 
and  any  other  witnesses  produced  before  the  surro- 
gate by  the  proponent,  before  being  required  to  file 
objections  to  the  wilL 

Before  a  will  can  be  admitted  to  probate,  two,  at 
least,  of  the  subscribing  witnesses  must  be  produced 
and  examined,  if  so  many  are  living  and  are  within 
the  State.  If  one  of  such  witnesses  be  dead,  absent 
from  the  State  or  cannot  be  found,  or  is  incompetent 
by  reason  of  lunacy  or  otherwise  to  be  examined, 
his  or  her  testimony  may  be  dispensed  with,  and 
proof  of  the  handwriting  and  genuineness  of  the 
signature  given.  If  all  the  subscribing  witnesses 
be  dead,  absent  from  the  State,  incompetent  by 
reason  of  lunacy  or  otherwise  to  be  examined,  or 
cannot  with  reasonable  diligence  be  located,  their 
testimony  may  be  dispensed  with,  and  in  place 
thereof  proof  of  their  handwriting  and  also  proof 
of  the  handwriting  of  the  testator,  and  such  other 
proof  given  as  would  be  sufficient  to  prove  the  will 
upon  the  trial  of  an  action  may  be  given. 

Before  a  will  can  be  admitted  to  probate  the  sur> 
rogate  must  be  satisfied  of  the  genuineness  of  the 
will  and  of  the  validity  of  its  execution,  and  that 
the  testator  at  the  time  of  making  and  executing 
it  was  in  all  respects  competent  -to  make  a  will  and 
not  under  any  restraint. 

After  the  win  is  admitted  to  probate  it  is  re- 
corded in  the  surrogate's  c&ce  in  proper  books  of 
record  for  that  purpose,  and  then  placed  in  the  files 
of  the  office  to  remain  there.  If  tiie  will  relates  to 
and  passes  real  property  a  certified  copy  thereof 
must  be  recorded  in  the  c&ce  of  tiie  county  derk 
of  each  county  in  which  real  estate  affected  by  the 
will  is  situated. 

7.  Executors  and  Trostees* — ^After  a  will  has 
been  admitted  to  probate  any  person  entitled  to 
letters  testamentary  thereon  who  is  competent  by 
law  to  act,  and  who  appears  and  qualifies,  is  entitled 
to  letters  testamenta^r  thereupon.  A  person  named 
as  an  executor  in  a  will  may  renounce  the  appoint- 
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ment  by  an  instrament  in  writing,  signed  by  him 
or  her,  and  acknowledged  and  proved  to  the  satis- 
faction of  the  surrogate,  and  filed  in  the  surrogate's 
office. 
A  testamentary  trustee  named  in  a  will  or  ap- 

Sointed  by  the  surrogate,  before  exercising  the 
uties  of  his  or  her  cSRcBf  must  qualify  by  taking 
an  oath  of  office,  filing  a  bond,  and  a  consent  to  act 
duly  executed  and  adcnowledged. 

The  law  now  requires  that  whenever  any  last  will 
and  testament  appoints  an  executor  and  requires 
him  or  her  to  hold,  manage,  or  invest  any  money, 
securities  or  real  or  personal  property,  for  the  bene- 
fit of  another,  such  executor,  before  receiving  any 
such  property  into  possession  or  control  shall, 
unless  the  will  expressly  provides  to  the  contrary, 
execute  to  the  people  of  the  State  of  New  York, 
a  bond  with  sufficient  sureties  or  surety  in  an 
amount  to  be  fixed  by  the  surrogate.  This  provision 
does  not  apply  to  any  trustees  or  executors  named 
in  wills  executed  prior  to  September  1st,  1914. 

8.  Payment  of  Legacies.^ — ^An  executor  may  begin 
the  publication  of  notice  to  creditors  immediately 
after  receiving  letters,  and  where  notice  is  pub- 
lished, may  after  the  expiration  of  the  six  months 
limitetion  to  creditors  to  present  claims,  pay  the 
legacies,  unless  the  will  expressly  makes  tlie  pay- 
ment thereof  due  at  some  other  period.  If  no  such 
notice  is  published,  legacies  should  not  be  paid  till  the 
Old  <rf  one  year  from  the  probate,  unless  a  different 
date  is  expressly  fixed  in  the  will  when  they  are 
payable. 

At  the  expiration  of  ime  year  from  probate  of  a 
will,  unless  a  different  time  is  fixed  for  the  payment 
of  the  legacies,  spy  legatee  entitled  to  his  or  her 
legacy  may  petition  the  surrogate  for  a  decree 
durecting  the  payment  by  the  trustee  of  the  legacy, 
and  upon  the  filing  of  such  a  petition  the  surrogate 
will  issue  a  dtetion  to  such  executor  directing  him 
or  her,  to  show  cause  at  a  time  and  place  steted 
therein,  why  such  legacy  should  not  be  paid.  Upon 
86 
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the  return  of  the  dtatioh  the  surrogate  will  hear 
the  allegations  and  proofs  of  the  parties  and  make 
such  a  decree  as  justice  requires. 

9.  Accounting  and  Settlement — ^Upon  the  pro- 
ceeding for  the  final  judicial  settlement  of  the  ac- 
counts of  the  executor,  or  upon  a  proceeding  for  an 
intermediate  settlement,  all  persons  having  any  in- 
terest in  the  estate  at  that  time,  will  be  served  with 
a  citation  or  notice  of  the  time  and  place  when  and 
where  the  account  will  be  passed  upon  and  settled 
by  the  surrogate,  and  any  person  so  dted  may  at 
that  time  attend,  examine  the  account  and  the 
vouchers,  and  may  also  question  and  examine  the 
executor  regarding  his  conduct  of  the  office,  and  as 
to  receipts  and  disbursements  in  the  course  of  his 
or  her  administration  of  the  estate,  and  may  file 
objections  to  the  account  or  to  any  of  the  items 
therein. 

Where  objections  are  filed  the  surrogate  must  try 
the  issue  raised  by  such  objections,  or  a  trial  may 
be  had  before  a  jury  if  a  demand  for  such  trial  is 
made  at  the  time  objections  are  filed.  If  any  claims 
presented  by  creditors  or  persons  claiming  to  be 
creditors  of  the  deceased,  have  been  rejected,  the 
validity  of  such  claims  may  be  tried  on  such  ac- 
counting before  the  surrogate  alone,  or  before  the 
surrogate  and  a  jury  if  either  the  executor  or  the 
creditor  demands  a  trial  by  jury  at  the  time  the 
claim  is  formally  rejected. 

There  are  so  many  questions  of  practice  and  ques- 
tions regarding  the  responsibilities  and  duties  of 
the  executors,  and  the  rights  of  legatees  and  bene- 
ficiaries, creditors  and  others  that  arise  in  the 
course  of  the  administration  of  an  estate,  that  it 
is  impossible,  within  the  scope  of  this  work,  to  treat 
of  every  sudi  question,  and  a  person  interested  in 
an  estate  either  as  legatee,  devisee,  executor  or 
otherwise,  must  consult  as  to  such  matters  which 
may  arise,  either  the  surrogate  or  some  competent 
lawyer. 
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1.  Defined^ — ^Real  property  includes  real  estate, 
lands,  tenements  and  hereditaments,  corporeal  and 
incoiporeal.  See  chapter  V,  Part  I,  for  further 
definition  of  the  terms  above  and  hereinafter  used. 

2.  Enumeration  of  Estates^ — ^In  this  State  estates 
in  real  property  are  known  as  estates  of  inherit- 
ance; estates  for  life;  estates  for  years;  estates  at 
win,  and  estates  by  sufferance 

Estates  of  inheritance  are  termed  fee  simple  and 
when  not  defeasible  or  conditional  is  an  subsolute 
fee,  being  the  greatest  fee  that  can  be  granted  or 
held  in  real  estate.  Estates  of  inheritance  and  for 
Ufe  are  termed  estates  of  freehold;  estates  for  life 
are  termed  chattels  real,  and  estates  at  win  or  by 
sufferance  are  termed  chattel  interests. 

The  interest  of  a  tenant  in  realty  under  a  lease 
from  year  to  year  or  for  any  number  of  years  is 
deemed  a  chattel  real  and  passes  to  his  or  her  ex- 
ecutors, who  are  liable  for  the  rent  in  their  repre- 
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sentative  caiiaci^  so  long  as  they  occupy  the 
premises. 

3.  In  PoBPoeoion,  etc« — As  respects  the  time  of 
their  eiuoyment,  estates  are  known  as  estates  in 
poDDffnaieii,  and  estates  in  expectancy.  The  former 
is  sach  an  estate  as  entitles  ttie  owner  to  immediate 
possession  of  the  property,  and  the  latter  is  one  in 
which  the  right  of  possession  is  postponed  to  a 
future  time.  The  latter  is  again  divided  into  future 
estates  and  reversions.  A  future  estate  is  one  lim- 
ited to  commence  in  possession  at  a  future  day, 
either  with  or  without  the  intervention  of  a  pre- 
cedent estate,  or  on  the  determination,  by  lapse  of 
time  or  otherwise,  of  a  precedent  estate  created  at 
the  same  time.  A  future  estate  dependent  on  a 
precedent  estate  is  often  termed  a  remainder  and 
may  be  created  and  transferred  by  that  name. 

A  reversion  is  the  residue  of  an  estate  left  in  the 
grantor  or  in  his  or  her  heirs,  or  in  the  heirs  of 
a  t^tator,  commencing  in  possession  on  the  deter- 
mination of  one  or  more  particular  estates  granted 
or  devised. 

A  future  estate  may  be  vested  or  contingent. 
Vested  when  there  is  a  person  in  being  who  would 
have  an  immediate  right  to  the  possession  of  the 
property  on  the  determination  of  all  the  inter- 
mediate or  precedent  estates.  Contingent  so  lonjBf 
as  the  persons  to  whom,  or  the  event  on  which  it 
is  limited  to  take  effect,  remains  uncertaiiu  A 
contingent  remainder  cannot  be  created  for  a  term 
of  years,  unless  the  nature  of  the  contingency  on 
which  it  is  limited  be  such  that  the  remainder  must 
vest  in  interest  during  the  continuance  of  not  more 
than  two  lives  in  being  at  the  creation  of  such  re- 
mainder, or  on  tiie  termination  thereof.  If  a  re- 
remainder  is  created  on  any  life  estate,  and  more 
than  two  persons  are  named  as  the  persons  during 
whose  lives  tiie  life  estiite  shall  continue,  the  re- 
mainder diall  take  effect  on  the  death  of  the  two 
iurst  named  persons  as  if  no  other  lives  had  been 
mentioned. 
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Where  an  ezpeetant  estate  is  created  by  grant  or 
by  devise,  the  delivery  of  the  grant  or  the  death 
of  the  testator  is  considered  the  time  of  the  cresr 
tion  of  such  estate.  An  escpectant  estate  descends, 
and  can  be  conveyed  or  devised  in  the  same  manner 
as  an  estate  in  possession.  An  expectant  estate 
cannot  be  defeated  or  barred  by  any  transfer  or 
other  act  on  the  part  of  the  owner  of  an  inteMiedi- 
ate  or  precedent  estate,  nor  by  any  destruction  of 
such  precedent  estate  by  ouster  of  the  owner 
thereof ;  forfeiture;  surrender;  merger  or  other- 
wise; but  such  an  estate  can  be  defeated  in  any 
manner,  or  by  any  act  or  means  which  the  person 
creating  the  estate  did,  in  the  creation  thereof, 
provide  for  or  authorize. 

4.  Owners  of. — ^Estates,  in  respect  to  the  number 
and  connection  of  their  o\mers,  are  divided  into 
estates  in  severalty,  in  joint  tenancy  and  in  com- 
mon. 

Every  estate  gifted,  conveyed  or  devised  to  two 
or  more  persons  in  their  own  right  creates  a  ten- 
ancy in  common,  unless  expressly  declared  to  be  in 
joint  tenancy.  Every  estate  vested  in  executors  or 
trustees  as  such,  shall  be  held  by  them  in  joint 
tenancy.  A  conveyance,  grant  or  devise,  to  a  man 
and  his  wife  contained  in  one  and  the  same  instru- 
ment creates  a  tenancy  by  the  entirety. 

In  the  case  of  a  tenancy  in  common  each  owner 
has  an  undivided  interest  in  the  whole,  such  in- 
terest descending  on  his  or  her  death,  intestete,  to 
Ids  or  her  heirs  at  law,  and  may  be  aliened  or  de- 
vised by  such  owner  in  his  or  her  lifetime. 

In  the  case  of  a  joint  tenancy  the  survivor  suc- 
ceeds to  the  whole  estete.  In  the  case  of  a  tenancy 
by  the  entirety  the  survivor  succeeds  to  the  whole 
titie,  and  during  the  life  of  the  parties  neither  can 
convey  to  any  person  except  the  co-tenant  without 
the  consent  of  such  co-tenant,  nor  can  such  estate 
be  devised  to  any  other  person. 

5.  Who  may  own^— Any  citizen  of  the  United 
States,  male  or  female,  adult  or  minor.    Also  any 
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citizen  of  a  State  or  nation  which,  by  its  laws,  con- 
fers similar  privileges  on  citizens  of  the  United 
States. 

A  residtnt  alien  who  has  declared  his  intuition 
of  becoming  a  citizen,  and  who  is,  and  intends  to 
remain,  a  resident  thereof,  may  for  a  term  of  six 
years  after  filing  a  written  deposition  of  such  facts 
in  the  office  of  the  secretary  of  State,  take,  hold, 
convey  and  devise  such  property.  He  cannot  take 
prop^ly  by  devise  unless  he  hais  filed  such  deposi- 
tion. The  title  of  an  alien,  however,  will  be  good 
in  the  absence  of  such  deposition  as  against  all 
persons  except  the  State,  and  as  against  the  State 
may  hold  until  the  State  declares  it  escheated. 

A  woman  bom  a  citizen  of  the  United  States  who 
marries  an  alien,  and  her  children  and  descendants, 
though  bom  abroad  and  though  she  and  they  reside 
in  a  foreign  country  may  take,  hold,  convey  and 
devise  land,  provided  the  title  to  sudi  property  came 
from  or  through  a  citizen  of  the  United  States. 

The  heirs  of  an  Indian  to  whom  real  property 
was  granted  for  military  services  rendered  during 
the  war  of  the  Revolution,  may  take  and  hold  same 
by  descent. 

Corporations  may  take  and  hold  real  property, 
but  not  beyond  that  necessary  for  their  corporate 
purposes. 

6.  Who  may  convey. — ^Any  person  other  than  a 
minor,  idiot,  or  one  of  unsound  mind. 

A  deed  of  land  executed  by  an  infant  is  not  void, 
but  voidable,  that  is,  he  or  she  may  disaffirm  the 
deed  upon  arriving  at  age.  Upon  disaffirmance  he 
or  she  cannot  be  eomp^ed  to  restore  the  ccmsidera- 
tion  for  the  conveyance.  It  is  unsafe,  it  will  be 
apparent,  to  take  a  deed  of  property  from  a  minor. 
In  order  to  obtain  a  good  titie  of  lands  owned  by 
a  minor  a  proceeding  in  a  court  of  competent  juris- 
diction to  authorize  a  conveyance  is  necessary.  This 
is  a  statutory  proceeding  and  must  be  carefully 
conducted  in  all  of  its  details  to  secure  a  perfect 
titie. 
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A  deed  executed  by  one  who  has  not  been  judi- 
cially declared  to  be  a  lunatic  or  incompetent,  will 
be  presumed  to  have  been  executed  when  he  or  she 
was  competent,  and  will  not  be  void  but  voidable. 
A  deed  by  one  who  has  been  judicially  dedar^  to 
be  incompetent,  executed  thereafter,  will  be  abso- 
lutely void,  and  a  deed  executed  before  such  decision 
and  during  the  time  that  the  court  finds  such  per- 
son was  incompetent,  while  not  absolutely  void,  will 
be  presumed  to  be  so  until  his  oi  her  capacity  to 
contract  during  such  period  is  shown  by  satisfac- 
tory evidence. 

A  deed  by  an  idiot  is  absolutely  void.  If  executed 
by  a  person  of  weaK  mind,  only,  and  it  fairly  repre- 
sents his  or  her  wishes,  it  has  been  held^  while  it 
might  be  set  aside  by  the  grantor  in  his  or  her 
lifetime,  will  be  sustained  after  his  or  her  death. 

Good  title  can  only  be  obtained  of  property  owned 
by  a  lunatic  or  idiot  through  a  proceeding  in  a  pro- 
per court  as  in  the  case  of  infancy. 

An  alien  may,  for  a  term  of  six  years  after  filing 
the  deposition  hereinbefore  described,  convey  and 
devise  real  property. 

A  woman  bom  a  dtizen  of  the  United  States  who 
has  married  an  alien,  and  her  foreign-bom  children 
and  her  descendants,  although  she  and  they  reside 
in  a  foreign  country,  may  convey  and  devise  such 
real  property  situated  within  this  State  to  which 
she  derived  title  from  or  through  a  citizen  of  the 
United  States. 

The  same  persons  who  may  convey  by  deed  or 
will  may  mortgage  real  property.    (See  Chap,  xvi.) 

7.  Dower. — ^A  widow  is  endowed  of  the  third  part 
of  all  the  lands  whereof  her  husband  was  seized  of 
an  estate  of  inheritance,  at  any  time  during  the 
marriage.  This  means,  all  land  owned  by  him 
which  he  might  dispose  of  by  deed  or  will. 

If  property  be  mortgaged  by  the  husband  before 
marriage  dower  attaches  subsequent  to  the  lien  of 
the  mortgage.  If  the  husband  purchases  land  during 
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the  marriage  and  at  the  same  time  mortgages 
estate  therein  to  secure  Uie  payment  of  any  part 
of  the  purchase  money,  the  dower  attaches  subse- 
uent  to  the  mortgage,  although  the  wife  did  not 
unite  in  the  mortgage.  If  a  mortgage  be  given 
under  circumstances  not  above  noted  the  wife  must 
join  therein,  otherwise  her  dower  right  will  precede 
the  lien  of  the  mortgage. 

Upon  a  sale  under  f oredosure  of  a  mortgage, 
where  her  dower  is  subject  to  such  mortgage,  she 
will  have  her  dower  in  any  surplus  moneys  arising 
therefrom. 

After  dower  has  once  attached  it  cannot  be  de- 
feated or  extinguished  by  any  act  of  the  husband 
alone,  ii\  other  words,  it  requires  some  act  on  the 
part  of  the  wife  to  release  the  property  therefrom. 

In  case  of  a  divorce  in  favor  of  the  husband  for 
the  misconduct  of  the  wife,  her  dower  is  lost,  but  if 
divorce  be  secured  by  her,  she  still  has  her  dower 
estate  in  real  estate  then  owned  by  him  but  not  in 
after  acquired  property. 

Any  pecuniary  provision  made  for  the  benefit  of 
an  intended  wife  and  in  lieu  of  dower,  if  assented 
to  by  her,  bars  her  right  or  claim  of  dower  in  all 
lands  of  her  husband. 

A  widow  may  bequeath  a  crop  in  the  ground  of 
land  held  by  her  in  dower. 

A  married  woman  of  full  age  may  release  her 
dower,  inchoate  or  vested,  through  an  attorney  in 
fact,  and  a  woman  who  is  divorced  may  release 
same  directly  to  the  former  husband  in  lands  owned 
by  him. 

Widow's  quarantine.  In  addition  to  the  dower 
estate,  a  widow  may  remain  in  the  chief  house  of 
her  late  husband  for  forty  days  after  his  death 
without  being  required  to  pay  rent,  and  to  have 
during  that  period  her  reasonable  sustenance  out 
of  his  estate. 

See  a  further  treatment  of  the  subject  of  dower 
in  Part  I,  and  in  other  places  herein. 
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8.  CarUsy.  A  husband  has  an  estate  for  life  in 
all  lands  of  which  his  wife  died  seized,  providing  a 
child  of  the  marriafire  is  bom  alive.  Until  issue  is 
bom  the  husband  has  no  such  estate;  upon  birth 
of  issue  his  estate  is  said  to  be  initiate,  and  upon- 
death  of  wife  to  be  oonsumate. 

It  has  been  held  that  a  child  delivered  by  the 
Caesarian  operation  and  dying  immediately  is  not 
'issue  bom  alive/'  so  as  to  entitle  the  husband  and 
father  to  curtesy. 

A  wife  may  defeat  the  estate  by  conveying  the 
property  or  by  devising  same  by  will.  In  the  case 
of  a  divorce  in  favor  of  the  wife  the  husband  loses 
his  right  to  income  from  her  separate  estate. 

An  estate  once  vested  in  the  husband .  becomes 
liable  for  his  debts,  and  may  be  sold  on  execution. 

9.  Conveyances  and  mortgages.  An  interest  or 
an  estate  in  real  property,  other  than  a  lease  for  a 
term  of  one  year  or  less,  cannot  be  conveyed  except 
by  deed  of  conveyance,  or  by  will,  unless  by  act 
or  operation  of  law,  or  by  mortgage.  A  mortgage 
or  deed  only  takes  effect  from  tiie  time  of  its  de- 
livery to  the  grantee  or  mortgagee.  Attention  is 
called  to  the  subject  of  Deeds  and  Mortgages  here- 
inbefore and  hereinafter  treated  for  a  full  under- 
standing thereof. 

10.  Recording  instruments,  etc  A  conveyance  of 
real  property,  within  the  State,  on  being  duly  ac* 
knowledged  by  the  person  executing  the  same,  as 
required  by  law,  may  be  recorded  in  the  office  of 
the  clerk  of  the  county  where  such  real  property 
is  situated. 

Every  instrument  conveying  real  property  should 
be  promptly  recorded  as  permitted,  otherwise  it  is 
void  as  against  any  subsequent  purchaser  or  mort- 
gagee in  good  f aitii  and  for  a  valuable  considera- 
tion, from  tiie  same  vendor,  his  heirs  or  devisees,  of 
the  same  real  property  or  any  portion  thereof, 
whose  conveyance  is  first  duly  recorded. 

Every  instrument  entitled  to  be  recorded  will  be 
recorded,  when  filed  with  the  recording  c&cer,  in 
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the  order  and  as  of  the  time  of  its  delivery  to  him 
therefor,  and  will  be  considered  recorded  from  that 
time,  notwithstanding  that  it  be  not  actually  copied 
in  the  records  until  later. 

Property  may  also  be  registered  in  this  State 
under  what  is  known  as  the  'Torrens'  System/'  a 
subject  of  too  great  detail  to  be  gone  into  within 
the  scope  of  this  work. 

11.  Taxes  upon.  All  real  property  within  the 
State  is  taxable  unless  exempt  therefrom  by  law, 
that  is — a  statutory  exemption. 

Place  of  taxation.  When  owned  by  a  resident  of 
a  tax  district  in  which  it  is  situated,  it  will  be  as- 
sessed to  the  owner.  When  owned  by  a  resident 
outside  of  tax  district  where  situated,  and  is  occu- 
pied by  a  resident  of  the  district,  it  will  be  assessed 
either  to  the  owner  or  such  occupant. 

If  the  occupant  resides  out  of  such  district,  or 
the  land  be  unoccupied,  it  will  be  assessed  as  non- 
resident as  providoL  by  section  thirty  of  the  tax 
laws. 

In  all  cases  the  assessment  will  be  deemed  as 
against  the  property  itself,  and  it  will  be  bound  and 
liable  to  sale  for  any  tax  levied  upon  it. 

Exemption  from  taxation.  That  of  the  United 
States;  of  the  State  other  than  its  wild  or  forest 
lands  in  the  forest  preserve;  of  a  municipal  cor- 
poration within  its  corporate  limits  held  for  public 
use,  or  used  for  cemetery  purposes;  of  certain  cor- 
porations organized  exclusively  for  moral  or  men- 
tal improvement  of  men  and  women,  or  for  relig- 
ious, charitable,  hospital,  educational,  sdoitific,  lit- 
erary, library,  patriotic,  historical  or  cemetery  pur- 
poses, or  for  the  enforcement  of  laws  relatmg  to 
children  or  animals;  and  certain  fraternal  societies, 
under  certain  conditions.  Property  exempt  from 
execution,  other  than  an  exempt  homestead.  Also 
certain  other  property  enumerated  in  the  tax  law. 

lliat  portion  of  property  purchased  with  pension 
money  and  owned  or  occupied  by  the  pensioner,  or 
his  wife  or  widow,  when  claim  for  exemption  is 
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made  therefor,  except  for  school  purposes  and  for 
maintenance  of  streets  and  highways. 

Reference  is  directed  to  the  tax  law  of  the  State 
for  detailed  information  as  to  assessment,  payment 
and  collection  of  taxes. 

12.  Judgment  liens.  A  judgment  for  a  sum  of 
twenty-five  dollars  or  over  against  an  owner  of  real 
property,  is  a  lien  thereon  for  a  period  of  ten  years 
after  same  is  docketed  in  the  clerk's  office  of  the 
county  where  the  land  is  situated,  and  continues 
to  be  a  lien  thereon  notwithstanding  he  sells  ana 
conveys  same  within  such  period. 
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PERSONAL  PROPERTY  LAW 

1.  Defined 

2.  Who  may  possess  and  own 

3.  Transfer  of 

4.  Conditional  sales 

5.  Chattel  mortgages 

6.  Judgment  liens 

1.  Defined.  Personal  property  includes  all  articles 
and  things  that  may  be  taken  possession  of  and 
carried  with  a  person  wherever  he  or  she  goes, 
such  as  chattels,  money,  things  in  action,  and  all 
written  instruments  themselves,  as  bonds,  mort- 
gages, promissory  notes,  and  other  evidences  of  in- 
vestment or  debt.  It  has  no  locality,  as  in  the  case 
of  real  property.  The  law  of  the  owner's  domidl 
determines  any  disposition  or  transfer  thereof,  un- 
less there  is  some  law  of  the  country  where  it  is 
found  to  the  contrary. 

2.  Who  may  own.  Every  person  is  capable  of 
owning  personal  property,  and  may  take  title 
thereto  by  gift,  conveyance,  bequest  or  descent. 
AUens,  although  non-resident,  may  take  such  prop- 
erty. Hie  property  of  an  enemy  idien  however  may 
be  confiscated  by  the  government. 

The  absolute  ownership  of  such  property  cannot 
be  suspended  by  any  limitation  or  condition,  for  a 
longer  period  than  during  the  continuance  and  until 
the  termination  of  not  more  than  two  lives  in  being 
at  the  date  of  the  instrument  of  conveyance  con- 
taining sudi  limitation  or  condition;  or,  if  the  in- 
strument disposing  of  such  property  be  a  last  will 
and  testament,  then  for  not  more  than  two  lives  in 
being  at  the  death  of  the  testator. 
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In  other  respects  limitations  of  future  or  contin- 
gent interests  in  personal  property,  are  subjed;  to 
the  same  rules  respecting  future  estates  in  real 
property. 

lliis  mk  against  perpetuities  has  been  held  not 
to  apply  to  charitable  or  public  uses,  that  is — ^prop- 
erty may  be  given  for  such  purposes  without  lim- 
itation as  to  time. 

Personal  property  may  be  owned  and  held  abso- 
lutely, or  for  life,  or  for  a  specified  term. 

Corporations  may  take  and  own  personal  prop- 
erty. 

S.  Transfer  of.  The  term  includes  sale,  assign- 
ment, conveyance,  deed  and  gift. 

Every  person  cai^le  of  making  a  contract  is 
capable  of  transferring  personal  property  and  vest- 
ing title  in  the  transferee. 

Every  agreement,  promise  or  undertaking  re- 
specting personal  property  is  void,  unless  it  or  some 
note  or  memorandum  thereof  be  in  writing,  and 
subscribed  by  the  party  to  be  affected  or  charged 
therewith,  or  by  his  or  her  lawful  agent,  if  such 
agreement,  promise  or  undertaking:  (1)  By  its 
terms  is  not  to  be  performed  within  one  year  from 
the  making  thereof;  (2)  is  made  in  consideration 
of  marriage,  except  mutual  promises  to  marry ;  (3) 
is  a  conveyance  or  assignment  of  a  trust  in  personid 
property;  (4)  is  a  contract  for  the  sale  of  any 
goods,  chattels  or  things  in  action  for  a  price  of 
fifty  dollars  or  more,  and  the  buyer  does  not  accept 
and  receive  part  of  such  goods,  or  the  evidences, 
or  some  of  them,  of  such  things  in  action;  nor  at 
the  time,  pay  any  part  of  the  purchase  price. 

In  the  case  of  sale  at  public  auction,  the  entry, 
at  the  time,  by  the  auctioneer  in  a  sales  book,  of  a 
memorandum  specifying  the  nature  and  price  of 
the  property  sold,  nsime  of  purchaser  and  terms, 
is  a  sufficient  memoranda  to  comply  with  the  law 
and  make  the  sale  valid. 

A  valid  contract  of  sale  is  made  by  an  interchange 
of  correspondence  and  telegrams. 
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Writing  need  only  be  signed  by  party  obligated, 
and  may  be  signed  any  time  i^ter  the  sale. 

In  the  case  of  a  sale  of  goods,  the  delivery  of  a 
part  is  sufficient  to  make  a  binding  contract  between 
the  vendor  and  vendee  to  deliver  and  to  receive  and 
pay  for  the  balance,  without  any  memoranda  in 
writing. 

C!ontracts  for  sale  and  delivery  of  goods  to  be 
manufactured  thereafter,  do  not  come  within  the 
requirement  above  noted,  but  are  contracts  for 
work,  labor  and  services  and  are  enforceable,  though 
oral,  if  to  be  completed  within  one  year. 

Where  a  written  instrument  is  made  and  executed 
evidencing  title  to  personal  property  in  the  vendee, 
it  is  termed  a  bill  of  sale  and  delivery  thereof  enti- 
tles the  vendee  or  purchaser  to  possession  of  the 
property  sold. 

Transfer  of  negotiable  paper,  bonds,  mortgages, 
stock,  etc.,  is  made  by  endorsement  or  written  as^ 
signment  In  the  case  of  an  assignment  of  a  mort- 
gage on  real  property  it  should  be  recorded  in  the 
office  where  the  mortgage  is  recorded. 

To  effect  and  complete  a  gift  of  personal  prop- 
erty, there  must  be  an  actual  delivery  thereof  to 
the  donee  during  the  lifetime  of  the  donor.  A  sim- 
ple promise  to  give,  or  advising  one  that  he  or  she 
is  to  have  particular  property  after  death  of  the 
then  owner,  does  not  amount  to  a  gift  and  the  in- 
tended donee  is  not  entitled  to  and  cannot  obtain 
the  property  after  the  owner's  death.  That  is  so 
notwithstanding  there  be  witnesses  to  satisfactorily 
prove  the  promise  or  attempted  gift,  for  personal 
property  cannot  be  given  to  another  to  be  delivered 
after  death  except  by  will. 

A  person  cannot  transfer  his  personal  property 
to  another  in  trust  for  his  own  use  as  against  exist- 
ing or  subsequent  creditors.  Such  a  transfer  will 
be  void  as  against  creditors. 

A  transfer  of  personal  property  or  any  interest 
therein,  or  the  income  thereof,  and  any  charge 
made  thereon  or  against  such  income  made   with 
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intent  to  hinder,  delay  or  def rand  creditors,  or  other 
persons  in  their  lawful  suits,  is  void  as  against  such 
creditors  and  persons.  The  question  of  the  exist- 
ence of  fraudulent  intent  in  such  cases  is  one  of 
fact.  Such  a  transfer  is  also  void  as  against  the 
heirs,  socoessors,  personal  representatives  or  as 
signees  of  such  creditors  or  purchasers. 

A  man  about  to  engage  in  business  cannot  convey 
his  property  to  his  wife  voluntarily,  without  con- 
sideration, for  the  purpose  of  securing  the  same 
to  the  benefit  of  himself  and  family,  in  the.  event 
of  losses  occurring  in  such  business.  Such  a  con- 
veyance is  fraudulent,  although  not  made  with  an 
intent  to  defraud  existing  creditors. 

A  transfer  is  not  fraudulent,  necessarily,  as 
against  creditors,  solely  on  the  ground  that  it  was 
without  valuable  consideration,  if  the  purchaser 
had  no  previous  notice  of  the  fraudulent  intent  of 
his  immediate  vendor,  or  of  the  fraud  rendering 
void  the  title  of  such  vendor. 

A  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  fraudulent  intent,  obtains  a 
good  title.  If  a  purchaser  shows  conveyance  to 
have  been  made  to  him  for  a  valuable  considera- 
tion, the  burden  will  rest  upon  a  creditor  of  show- 
ing that  such  purchased  had  notice. 

A  transfer  of  any  portion  of  a  stock  of  goods 
otherwise  than  in  the  regular  and  usual  prosecution 
of  the  transferer's  business,  or  the  transfer  of  an 
entire  stock  in  bulk,  will  be  presumed  to  be  fraudu- 
lent and  void  as  against  creditors  of  such  trans- 
ferer unless  the  proposed  transferee  shall,  at  least 
five  d^s  before  the  transfer,  in  good  faith,  make 
full  inquiry  of  the  transferer  as  to  the  names  and 
addresses  of  all  his  creditors,  and  shall  within  such 
time  notify  such  creditors  personally  or  by  regis- 
tered mail  of  tJie  proposed  transfer.  This  provision, 
however,  does  not  apply  to  transfers  by  executors, 
administrators,  receivers,  assignees  for  benefit  of 
creditors,  trustees  in  bankruptey,  or  by  any  public 
officer  under  judicial  process. 
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4.  Conditiwial  sales.  Goods  and  chattels  may  be 
contracted  to  be  sold  upon  condition  that  the  owner- 
ship thereof  does  not  pass  to  the  vendee  upon  de- 
livery, but  remains  in  the  vendor  until  the  agreed 
price  thereof  is  fully  paid,  or  until  the  happening 
of  any  future  contingency.  Until  the  payment  of 
the  purchase  price  the  vendee  has  possession  of  the 
property  in  tiie  nature  of  a  trustee,  and  has  no 
title  or  interest  in  the  property  itself  and  no  right 
to  sell,  mortgage,  or  trimsfer  same. 

Such  contracts  must  be  in  writing,  or  partly 
printed  and  partly  written,  and  must  contain  the 
terms  and  conditions  of  the  sale,  and  filed  as  here- 
inafter provided,  otherwise  they  will  be  void  as 
against  subsequent  purchasers,  pledgees  or  mort- 
gagees, in  good  faith,  and  as  to  them  the  sale  will 
be  deemed  absolute. 

Contracts  must  be  filed  in  the  city  or  town  where 
the  conditional  vendee  resides,  if  a  resident  of  the 
State  at  the  time  of  the  execution  thereof,  other- 
wise in  the  town  or  city  where  such  property  is  at 
the  time.  In  the  city  of  New  York,  as  follows — 
borough  of  Brooklyn  in  the  register's  office  of  Kings 
county;  in  the  boroughs  of  the  Bronx  and  Man- 
hattan in  the  register's  office  of  the  counties,  and  in 
each  other  borough  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  borough  is  situated;  in 
every  other  city  or  town,  in  the  office  of  the  city  or 
town  clerk,  unless  there  is  a  coun^  clerk's  office 
in  such  city  or  town,  in  which  case  it  must  be  filed 
in  such  office.  In  the  case  of  sale  of  goods,  etc,  at- 
tached to  or  to  be  attached  to  a  building,  the  filing 
shall  be  in  the  office  of  the  register,  or  the  county 
derk  of  the  county  in  which  the  premises  on  which 
such  building  stands  is  situated. 

In  case  of  failure  to  make  payments  in  accord- 
ance with  the  terms  of  the  contract,  the  vendor 
may  retake  possession  of  the  property.  He  must 
retain  same  for  a  period  of  thirty  days  from  such 
retaking,  during  which  time  the  vendee  or  his  or 
her  successor  in  interest,  may  comply  with  the 
88 
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tenns  of  the  oontract  and  be  again  entitled  to  pos- 
session of  the  property. 

After  the  thirty  days  period,  if  the  terms  of  the 
oontract  be   not  complied  with,  the   vendor  may 
cause  such  articles  to  be  sold  at  public  audion.    H 
such  goods  are  not  so  sold  by  the  vendor  within         ^ 
said  period,  the  vendee  or  his  or  her  successor  in  | 

interest  may  recover   of   the   vendor  the  amount 
already  paid  on  such  articles  under  the  contract. 

Not  less  than  fifteen  days  before  such  sale  above 
provided,  a  printed  or  written  notice  must  be  per- 
sonally served  upon  the  vendee  or  his  or  her  suc- 
cessor in  interest,  if  within  the  county  where  the 
sale  is  to  be  had;  and  if  not  within  such  county,  or 
cannot  be  found  therein,  then  such  notice  must  be 
mailed  to  his  or  her  last  known  place  of  residence. 

The  notice  must  state  the  terms  of  the  contract, 
the  amount  unpaid  thereon;  amount  of  expenses 
and  storage,  and  the  time  and  place  of  sale. 

Out  of  the  proceeds  of  sale  the  vendor  may  re- 
tain the  amount  due  him  on  the  contract,  the  ex- 
pense of  storage  and  sale.  The  balance  he  must  re- 
tain for  thirty  days  after  the  sale,  and  notify  the 
vendee  personally,  or  by  mail,  of  the  amount.  If 
not  called  for  within  thirty  days  It  must  be  depos^ 
ited  witti  the  treasurer  or  chamberlain  of  the  dty 
or  village,  or  the  supervisor  of  the  town  where  the 
sale  was  held,  together  with  a  copy  of  the  notice, 
and  a  verified  statement  of  amount  unpaid  on  the 
contract,  expenses  and  balance.  Vendee  may  ob- 
tain same  from  such  official  upon  proof  of  identity. 
If  unclaimed  for  five  years  after  deposit  it  will  be 
paid  over  for  use  of  such  town,  village  or  dty. 

6.  Chattel  mortgages.  Mortgages  creating  liens 
upon  personal  prop^ty  may  be  executed  by  any 
owner  thereof  capidble  of  making  a  valid  contract 

A  chattel  mortgage  to  be  good  as  against  all  per- 
sons except  the  mortgagor  must  be  filed  in  the  office 
of  the  aty  or  town  derk  in  which  the  property  is 
located,  imless  the  county  derk's  office  is  located 
in  such  town,  county  or  dty,  in  which  case  it  must 
be  filed  therein. 
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The  mortgage  becomes  invalid  as  against  all  per- 
sons, except  the  mortgagor,  after  the  expiration  of 
one  year  from  the  filing,  unless  within  tikirty  days 
next  preceding  the  expiration  of  such  term,  a  state- 
ment containing  a  description  of  the  mortgage,  the 
names  of  the  parties,  time  and  place  of  filing,  and 
the  interest  of  the  mortgagee  or  owner  thereof,  be 
filed  in  the  office  where  such  mortgage  was  filed. 
If  the  mortgagor  be  not  a  resident  of  such  town 
or  dty,  then  a  copy  of  such  mortgage  and  endorse- 
ments and  such  statement  must  be  filed  in  the 
proper  office  in  the  town  or  city  where  he  then  re- 
sides, and  if  not  a  resident  of  the  State,  then  in  such 
office  in  the  town  or  dty  where  the  property 
was  at  the  time  of  the  execution  of  the  mortgage. 

6.  Jndgmait  liens  on.  A  judgment  does  not  be- 
come a  Uen  upon  personal  property  until  the  issue 
and  pladng  of  an  execution  in  the  hands  of  an  offi- 
cer for  collection. 

The  following  personal  property  is  exempt  from 
levy  and  sale  under  an  execution:  Stoves  up  and 
used  in  dwelling  house ;  one  sewing  machine ;  family 
Bible,  family  pictures  and  school  books,  also  other 
books  in  the  family  library  not  exceeding  fifty  dol- 
lars in  value;  ten  sheep,  with  their  fleeces,  and  the 
yam  and  doth  manufactured  therefrom;  one  cow; 
two  swine;  necessary  food  for  such  animals;  neces- 
sary meat,  fish,  flour,  groceries  and  vegetables  pro- 
vided for  the  family  use;  and  necessary  fuel,  oil, 
and  candles,  for  use  of  the  family  for  sixty  days; 
all  wearing  apparel,  beds,  bedsteads,  and  bedding 
necessary  for  the  debtor  and  his  or  her  family; 
necessary  cooking  utensils;  one  table;  six  chairs; 
six  knives;  six  forks;  six  spoons;  six  plates  and  a 
like  number  of  cups  and  saucers;  one  sugar  dish, 
milk  po^  teapot,  crane  and  its  appendages,  coal 
scuttle,  shovel,  lamp,  candlestick;  one  pair  of  and- 
irons and  one  pair  of  tongs;  tools  and  implements 
of  a  mechanic  necessary  for  carrying  on  his  trade, 
not  exceeding  in  value  twenty-five  dollars.  Also  ad- 
ditional   household    furniture,    working   tools    and 
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team,  professional  instruments,  furniture  and 
library,  not  exceeding  in  value  two  hundred  and 
fifty  dollars,  together  with  necessary  food  for  the 
team  for  ninety  days,  except  in  the  case  of  such 
additional  property,  where  the  execution  is  issued 
upon  a  judgment  recovered  wholly  upon  one  or  more 
demand,  either  for  work  performed  in  the  family 
as  a  domestic,  or  for  the  purchase  money  of  one  or 
more  of  all  of  the  articles  above  enumerated 

Wages  or  earnings  to  the  amount  of  less  than 
twelve  dollars  per  week  are  also  exempt  When  of 
that  amount  or  more,  ten  per  cent,  thereof  may  be 
reached  from  week  to  week  by  garnishee  execution. 

A  woman  judgment  debtor  is  entitled  to  the  same 
exemptions  above  noted. 

Military  pay,  bounty,  rewards,  and  certmn  mili- 
tary property  is  also  exempt 

As  to  exemption  from  inventory  and  sale  in  case 
of  property  of  a  deceased  person,  see  chapters  V 
and  VI  hereof. 
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1.  History.  Every  civilized  country  has  incor- 
porated in  and  prescribed  as  a  pmrt  of  its  govern- 
ment, a  system  for  the  training  of  its  young  citi- 
zens for  the  various  parts  they  are  to  assume  in 
the  business,  political,  social  and  moral  life  of  the 
nation. 

Education  has  been  defined  as  the  art  of  drawing 
out  or  developing  the  faculties — ^the  training  of 
human  beings — for  the  functions  for  which  they  are 
destined,  and  as  a  preliminary  step,  and  as  a  me* 
dium  throuj^  whidi  all  other  knowledge  is  con- 
v^ed,  there  is  required  a  knowledge  of  tiie  mother 
tongue  and  the  faculty  of  reading  and  writing  it. 
In  neariy  all  countries  and  in  all  the  States  of  the 
Union  the  acquiring  of  a  certain  amount  of  educa- 
tion by  the  young  is  now  made  compulsoiy  by  law. 
One  of  the  first  acts  of  the  Plymouth  colonists 
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on  landing,  in  1620,  was  to  provide  a  meeting-house 
for' religious  services  and  a  school  house  for  the 
children.  As  early  as  1686,  the  citizens  of  Boston^ 
by  vote,  apointed  a  schoolmaster.  By  the  laws  of 
the  Massachusetts  C!olony  of  1642,  the  selectmen 
of  every  township  were  required  to  see  that  pro- 
vision was  made  for  the  education  of  all  children 
so  that  they  would  be  able  to  read  and  have  '"knowl- 
edge of  the  Capital  laws."  In  1647  every  township 
of  fifty  householders  was  required  to  appoint  a 
schoolmaster  and  every  township  of  one  hundred 
families  was  required  to  maintain  a  grammar  sdiool 
in  which  boys  could  be  prepared  for  Harvard  Col- 
lege. This  was  the  beginning  of  legislation  in  this 
country  relating  to  education.  The  colonial  laws  of 
Connecticut  and  Rhode  Island  were  also  explicit  as 
to  certain  elementary  education.  New  Yoik  was 
not  far  behind  New  England  in  similar  legal  educar 
tional  provisions,  although  they  were  not  so  well 
enforced. 

In  1629  the  West  India  Company,  under  whose 
charge  the  first  Dutch  colonists  came  to  New  York, 
enacted  a  law  which  required  the  establishment  of 
schools,  and  the  first  school  thereunder  was  opened 
in  1633,  very  soon  followed  by  others.  The  church 
and  State  united  at  this  time  to  pay  the  expenses 
of  these  schools,  no  charge  being  made  directly  for 
tuition.  These  Dutch  schools  existed  in  the  towns 
and  villages  when  the  English  obtained  possession 
of  the  colony,  and  for  a  time  thereafter  great  difii- 
culties  arosfB  from  the  conflict  of  the  two  languages, 
and  while  many  English  schools  were  established, 
education  did  not  make  much  progress  until  1704, 
when  a  society  for  the  propogation  of  the  Gospel 
began  the  work  of  establishing  schools  in  the  Eng- 
lish language  in  the  several  counties.  In  1732  an 
act  was  passed  to  establish  a  public  school  in  the 
city  of  New  York,  and  in  1754,  Kings  College  was 
founded,  being  the  first  step  toward  higher  educa- 
tion in  this  State.  Kings  College  afterwards  be- 
came Columbia  University. 
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At  first  New  Yoiic  encouraged  private  schools, 
creating  in  1785,  what  was  known  as  a  Bowd  of 
Regents  of  the  University,  whose  chief  function  for 
many  years  was  to  encourage  academies  and  col- 
leges. In  1795,  under  the  leadership  of  Governor 
George  Clinton,  common  schods,  somewhat  after  the 
New  England  type,  were  established,  and  greatiy 
encouraged  and  since  liberally  supported  by  the 
State. 

2.  Constitutional  Provisions.  The  Constitution  of 
the  State  now  requires  the  legislature  to  provide  for 
the  maintenance  and  support  of  a  system  of  free 
common  schools,  wherein  all  children,  without  re- 
gard to  sex,  nationality  or  color,  may  be  educated. 
It  further  provides  that  neither  the  State  nor  any 
subdivision  thereof,  shall  use  its  property  or  credit 
or  any  public  money,  or  authorize  or  permit  tiie 
same  to  be  used,  directly  or  indirectly  in  aid  or 
maintenance,  other  than  for  examination  or  inspec- 
tion, of  any  school  or  institution  of  learning  wholly 
or  in  part  under  the  control  or  direction  of  any 
religious  denomination,  or  in  which  any  tenet  or 
doctrine  is  taught. 

The  Constitution  does  not  operate  to  make  educa- 
tion a  constitutional  right  rather  than  a  privilege, 
and  intends  merely  to  secure  a  continuance  and  an 
extension  of  the  privilege  existing  at  the  time  of 
the  adoption  of  the  Constitution. 

The  legislature  has  power  to  impose  reasonable 
regulations  upon  the  exercise  of  this  privilege,  so 
long  as  such  regulations  apply  equally  to  all  per- 
sons in  the  same  class  and  under  the  same  condi- 
tions. Under  such  power  it  may  require  that  the 
sexes  enter  separate  entrances  and  leave  by  separate 
exits,  and  may  require  that  they  occupy  separate 
study  halls.  It  may  require  certain  physical  and 
mental  examinations,  and  may  prohibit  children 
from  attending  school  when  afflicted  with  certain 
diseases. 

The  corporation  created  in  the  year  1784,  under 
the  name  of  The  Regents  of  the  University  of  the 
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State  of  New  York,  is  continued  under  the  Consti- 
tution under  the  name  of  the  University  of  the 
State  of  New  York»  and  is  governed  and  its  oor- 
ix>rate  powers  is  exercised  by  not  less  than  nine 
regents.  Its  powers  may  be  increased,  modified  or 
diminished  by  the  legislature. 

In  1910  the  Education  law  was  entirely  amended, 
whereby  certain  obsolete  provisions  were  omitted, 
and  many  inconsistent  and  conflicting  provisions 
were  modified.  In  1917,  a  further  amendment  was 
enacted  adding  a  new  article  known  as  XI-A,  pro- 
viding for  Town  Boards  of  Education.  Certain  pro- 
visions of  this  amendment  met  with  quite  a 
general  protest  from  the  citizens  of  the  rural  dis- 
tricts and  the  legislature  of  1918  repealed  this 
amendment  in  obedience  to  the  wishes  of  a  majority 
of  the  citizens  interested 

3.  Schod  Districts.  Each  county  comprises  a 
school  commissioner's  district  Each  Commissioner 
is  required  to  number  the  districts  of  each  town 
from  time  to  time.  Provision  is  made  for  alterin£r» 
dissolving  or  consolidating  districts. 

The  commissioner  of  education  may  lay  out  in 
any  territory,  exdusive  of  a  dty,  districts  con- 
veniently located  for  the  attendance  of  scholars,  for 
the  establishment  of  central  schools  to  give  instruc- 
tion usually  given  in  the  common  schools  and  in 
high  sdiools,  including  instruction  in  agriculture. 

Two  or  more  adjoining  districts  may  be  formed 
into  a  central  high  school  district. 

Union  of  two  or  more  adjoining  districts  form  a 
Union  Free  Schod  district  The  trustees  elected  in 
such  case  constitute  a  body  known  as  the  Board  of 
Education  for  such  district  The  board  shall  consist 
of  not  less  than  three  nor  more  than  nine  trustees. 

The  schods  of  a  dty  are  independent,  have  no 
trustees,  but  are  governed  by  a  body  known  as  a 
Board  of  Education.  They  are  not  subject  to  super- 
vision of  the  County  School  commissioner  or  Divis- 
ion Superintendent 

4.  School  meetings.  Annual  meetings  of  each 
sdiool  district  must  be  hdd  on  the  first  Tuesday  of 
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May,  at  seven  thirty  in  the  evening,  unless  a  dif- 
ferent hour  was  fixed  at  a  previous  ^strict  meeting. 
In  Union  Free  School  districts,  however,  whose 
limits  do  not  correspond  to  those  of  an  incorporated 
city  or  village,  the  Board  of  Education  may  fix  the 
first  Tuesday  in  August,  or  may  fix  the  Wednesday 
next  following  the  day  designated  by  law  for  such 
meeting.  Provision  is  made  for  calling  special  meet- 
ings. 

In  cities  in  which  members  of  the  board  of  educa- 
tion are  elected  at  an  election  other  than  a  general 
municipal  election,  the  annual  election  shall  be  held 
on  the  first  Tuesday  of  May,  and  the  polls  shall  be 
open  from  twelve  o'clock  noon  until  eight  o'dock  in 
the  evening. 

At  the  annual  school  meetings  the  trustees  or 
members  of  the  Board  of  Education  are  elected. 

6.  School  officers.  Each  school  district  must  have 
from  one  to  three  trustees.  A  Union  Free  School 
district  from  three  to  nine.  Also  a  clerk,  a  collector, 
and  if  the  district  so  decides,  a  treasurer. 

Not  more  than  one  member  of  a  family  can  be  a 
member  of  the  same  board  in  any  district.  Every 
district  school  officer  must  be  able  to  read  and 
write,  and  must  be  a  qualified  voter  of  the  district. 
A  woman  with  these  qualifications  may  be  a  school 
officer. 

A  supervisor  or  commissioner  cannot  be  a  trustee 
or  a  member  of  a  Board  of  Education,  and  no  trus- 
tee can  at  the  same  time  be  a  collector,  clerk,  treas- 
urer or  librarian. 

A  person  removed  from  a  district  school  office  is 
ineligible  to  hold  any  district  office  for  a  period  of 
one  year  from  such  removal. 

Where  a  district  has  three  or  more  trustees  the 
full  term  of  office  of  trustee  is  three  years,  unless  a 
trustee  is  elected  for  a  term  of  one  or  two  years. 
Where  there  is  a  sole  trustee  his  or  her  term  is  one 
year. 

The  Board  of  Trustees  of  a  Union  Free  School 
district  constitutes  the  Board  of  Education. 
89 
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In  a  dty  the  educational  affairs  are  under  the 
general  management  and  control  of  a  board  of  edu- 
cation consisting  of  not  less  than  three  nor  more 
than  nine  members.  In  cities  pf  one  million  or  more 
population  the  board  shall  consist  of  seven  mem- 
bers, and  in  other  cities  it  shall  consist  of  nine  mem- 
bers. Provision  is  made  for  the  election  or  selec- 
tion of  members  of  the  board,  according  to  the  popu- 
lation of  the  city,  by  section  866  of  the  Education 
law.  To  be  eligible  to  hold  o«ce  as  a  member  of 
the  board,  a  person  must  be  a  citizen  of  the  United 
States,  and  must  have  been  a  resident  of  the  city 
for  at  least  three  years.  Other  provisions  as  to  resi- 
dence in  certain  boroughs,  etc.,  are  provided  for  by 
said  section. 

Among  other  powers  of  the  board  is  the  selection 
of  a  Superintendent  of  schools  and  a  clerk  of  the 
boiurd. 

Annual  meetings  of  the  board  must  be  held  on 
the  second  Tuesday  in  May,  at  which  it  shall  elect 
a  president  for  the  ensuing  year. 

District  Superintendent.  The  office  of  district 
superintendent  of  schools  was  created  by  act  of 
1910,  to  take  the  place  of  school  commissioners. 
The  counties  are  divided  by  that  act  into  supervisory 
districts.  To  be  eligible  to  the  office,  a  man  or 
woman  must  be  at  least  twenty-one  years  of  age,  a 
citizen  of  the  United  States,  and  a  resident  of  th^ 
State.  If  not  a  resident  at  the  time  of  his  appoint- 
ment, he  must  on  or  before  the  commencement  of 
his  term  take  up  his  residence  in  the  county  con- 
taining the  district  for  which  appointed.  In  addi- 
tion he  or  she  must  be  entitled  to  teach  in  any  of 
the  public  schools  of  the  State  without  further  ex- 
amination, and  shall  pass,  in  addition,  an  examina- 
tion prescribed  by  the  commissioner  of  education 
on  the  supervision  of  courses  in  agriculture  and 
teaching  the  same.  The  term  of  office  is  five  years 
commencing  on  August  1st  succeeding  his  or  her 
election. 

Section  396  of  the  Education  law  defines  his  du- 
ties.   He  cannot  be  engaged  in  any  other  business 


EDUCATION  LAW  807 

during  such  term.  He  is  subject  to  such  rules  and 
directions  as  the  commissioner  of  education  shall 
prescribe,  and  also  such  duties  and  possess  such 
powers  as  a  school  commissioner. 

School  directors.  Two  school  directors  are  re- 
quired to  be  elected  in  each 'town,  one  each  every 
fifth  year,  to  hold  oflSce  for  a  term  of  five  years. 
They  are  to  be  elected  in  the  same  manner  as  other 
town  officers.  The  directors  of  the  several  towns 
of  a  supervisory  district  shall  comprise  the  board 
school  directors,  and  they  shall  meet  on  the  third 
Tuesday  in  June  in  every  fifth  year  and  elect  a  dis- 
trict superintendent.  They  shall  also  meet  on  the 
third  Tuesday  in  May  following  their  election  and 
organize  by  electing  from  their  number  a  chairman, 
a  clerk  and  two  inspectors  of  election. 

Town  clerics.  Tlie  town  clerks  keep  all  books, 
papers,  etc..  touching  the  common  schools  and  per- 
form the  other  duties  prescribed  by  section  864  of 
the  law. 

Supervisors.  The  supervisors  of  the  town  dis- 
burse the  school  moneys  applicable  to  the  pajrment 
of  teacher's  wages,  etc. 

6.  Town  boards  of  education.  The  act  of  1917, 
provide  for  a  town  board  of  education  for  each 
town  of  the  State,  except  in  union  free  school  dis- 
tricts having  a  population  of  fifteen  hundred  or 
more,  or  emplojring  fifteen  teachers  or  more. 

Such  boards  are  to  consist  of  three  members  in 
each  town  in  which  the  number  of  school  districts 
is  five  or  less,  and  of  five  members  in  all  other 
towns.  The  term  of  office  of  each  member  is  three 
years.  Each  member  must  be  a  qualified  elector  at 
the  school  meetings  of  the  town  for  which  chosen. 

Each  board  elects  one  of  its  members  to  be  chair- 
man and  also  elects  a  clerk  and  treasurer.  The  an- 
nual meetings  of  the  board  are  to  be  held  on  the 
firet  Tuesday  in  August  of  each  year.  Section  840 
of  the  law  prescribes  the  powers  of  the  board.  The 
board  takes  over  tiie  control  and  management  of 
schools  formerly  managed  by  the  trustees.    (An  act 
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was  passed  in  1918  rei>ealing  this  amendment  and 
restoring  the  original  provisions  of  law.) 

7.  QuflJifications  of  voters  at  school  meetings.  To 
be  entitled  to  vote  at  any  school  meeting,  a  person 
must  be  a  citizen  twenty-one  years  of  age;  a  resi- 
dent within  the  district  for  tiiirty  dayB,  and  one 
who  owns  or  hires,  or  is  in  possession  of  real  prop- 
erty in  the  district  under  a  contract  of  purwase, 
or  is  the  parent  of  a  child  of  school  age,  provided 
such  child  has  attended  district  school  in  the  dis- 
trict for  a  period  of  at  least  eight  weeks  during  the 
year  preceding  such  meeting,  or  not  being  a  par- 
ent, has  permanently  residing  with  him  or  her  a 
child  of  like  qualifications,  or  owns  personal  prop- 
erty, assessed  on  the  last  assessment-roll  of  the 
town,  exceeding  fifty  dollars  in  value,  exclusive  of 
such  as  exempt  from  execution.  Sex  does  not  enter 
into  the  qualifications. 

8.  Teachers.  To  be  qualified  to  teach  in  the  pub- 
lic schools,  a  person  must  be  at  least  eighteen  years 
of  age,  a  citizen  of  the  United  States,  and  possess  a 
teacher's  certificate  issued  by  the  Commissioner  of 
Education,  or  a  temporary  license  limited  to  a  school 
district,  or  a  diploma  from  a  State  Normal  school  of 
this  State,  or  from  the  State  Normal  College.  A 
temporary  license  is  limited  to  one  year. 

To  teach  in  the  primary  and  grammar  schools  of 
any  dty  or  district  authorized  to  employ  a  Supers 
intendent,  one  must  have  had  at  least  three  years' 
experience  in  teaching,  or  have  completed  a  pre- 
scribed course  in  one  of  the  State  Normal  schools; 
or  completed  an  examination  for  and  received  a  life 
State  certificate;  or  completed  a  course  of  study  in 
a  High  school  or  Academy  of  not  less  than  three 
years,  or  in  some  institution  of  learning  of  equal  or 
higher  rank,  supplemented  by  graduation  from  a 
school  for  professional  training  of  teachers  having 
a  course  of  not  less  than  two  years,  all  approved 
by  the  Commissioner  of  Education. 

The  Commissioner  of  Education  prescribes,  sub- 
ject to  approval  by  the  Regents,  regulations  govern- 
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ing  examinatioiis  and  granting  of  certificates.  He 
may  issue  a  life  certificate,  and  sudi  other  certifi- 
cates as  the  Regents'  general  rules  prescribe,  and 
he  may  endorse  a  diploma  issued  by  a  Normal  school 
of  another  State,  or  certificate  issued  by  the  chief 
educational  ofiicer  or  State  board  of  another  Stete, 
which  endorsement  will  confer  the  like  privUeges 
enjoyed  by  a  holder  of  a  local  Normal  school  diploma 
or  Stete  certificate. 

A  school  commissioner,  dty  superintendent  of 
schools,  or  such  other  authority  of  a  city  designated 
therefor  by  special  act  or  city  charter,  may  issue 
a  certificate  as  authorized  by  such  act  or  charter 
or  by  the  general  rules  of  the  Regente. 

A  teacher  may  forfeit  her  certificate  by  failure 
on  her  part  to  complete  an  agreement  to  teach  a 
term  of  school,  without  good  reason  for  such  fail- 
ure. Willful  failure  to  attend  a  Teachers'  bistitete 
as  required  by  law  will  be  a  cause  for  revoking  a 
license  to  teach,  and  a  certificate  may  be  revoked 
upon  charges  proven  affecting  moral  character  or 
unfitness  to  teach. 

No  school  moneys  can  be  used  in  the  payment  of 
the  salary  of  an  unqualified  teacher. 

Trustees  or  Boards  of  Education  are  required  to 
make  and  deliver  to  teachers  employed,  contracts  in 
writing  setting  forth  the  term  of  employment,  the 
amount  of  compensation  and  the  time  when  due  and 
payable.  In  a  district  having  tluree  or  more  Trus- 
tees, the  contract  cannot  be  for  more  than  one  year 
in  advance  or  for  less  than  ten  weks,  unless  for 
purpose  of  filling  out  an  unexpired  term.  In  the 
case  of  a  sole  Trustee  the  contract  cannot  employ 
a  teacher  beyond  the  date  of  expiration  of  his  term 
of  office.  A  contract  in  no  case  can  be  made  with 
the  teacher  whose  certificate  does  not  cover  a  period 
at  least  as  long  as  that  covered  by  the  contract. 

A  person  related  to  a  Trustee  or  a  member  of  a 
Board  of  Education,  by  blood  or  marriage,  cannot 
be  employed  as  a  teacher  exoqit  with  the  approval 
of  two-tldrds  of  the  voters  of  a  school  district  vot- 
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ing  upon  the  question,  in  the  case  of  a  Trustee,  or 
upon  the  consent  of  two-thirds  of  the  memben  of 
the  Board  of  Education. 

Any  person  employ^  contrary  to  the  provisions 
hereof  will  have  no  claim  for  wages  against  the  dis- 
trict. 

Provision  is  made  by  section  872,  of  the  law  for 
the  appointment  of  teachers  by  the  Board  of  Edu- 
cation, for  a  probationary  period  of  not  less  than 
one  year  and  not  to  exceed  three  years,  as  fixed  by 
the  board.  Any  appointment  so  made  may  be  dis- 
continued during  such  period  on  recommendation  of 
the  Superintendent,  or  Board  of  Superintendents, 
by  a  majority  vote  of  the  Board  of  Education.  At 
the  expiration  of  such  probationary  term,  the  Su- 
perintendent is  required  to  report  to  the  Board  a 
recommendation  for  permanent  appointment  of  such 
persons  as  have  been  found  competent,  efficient  and 
satisfactory. 

The  salary  of  a  teacher  employed  in  the  Public 
schools  shall  be  payable  at  least  as  often  as  at  the 
end  of  each  calendar  month  of  the  term. 

Provision  is  made  for  a  retirement  fund  from 
which  a  teacher  who  has  taught  in  the  Public 
schools  for  a  period  of  twenty-five  years  is  to  be 
paid  an  annui^  for  life.  This  fund  is  made  up  of 
contributions  thereto  by  teachers,  appropriations 
by  the  State,  donations,  etc.,  and  income  derived 
from  such  fund. 

A  teacher  shall  be  removed  from  his  or  her  posi- 
tion for  the  utterance  of  any  treasonable  or  sedi- 
tious wordst  or  doing  any  treasonable  or  seditious 
act  or  acts  while  holding  such  position. 

9.  Pupils.  Every  child  in  proper  phsrsical  and 
mental  condition  to  attend  school  is  required  to  at- 
tend at  a  public  school  in  which  at  least  the  six 
common  school  branches  of  reading,  spelling,  writ- 
ing, arithmetic,  English  language,  and  geography 
are  taught  in  English;  or  elsewhere  upon  instruc- 
tion in  the  same  subjects  taught  in  English  by  a 
competent  teacher  as  follows: — 
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(a)  Residing  in  a  city  or  school  district  having  a 
population  of  five  thousand  or  more  and  employing 
a  Superintendent,  between  seven  and  fourteen  years 
of  age  the  entire  time  the  school  attended  is  in  ses- 
sion, which  period  shall  be  not  less  than  one  hun- 
dred and  eighty  days,  (b)  Between  fourteen  and 
sixteen  years  of  age,  not  regularly  and  lawfully  en- 
gaged in  any  useful  employment  or  service  under 
an  employment  certificate  issued  under  the  provis- 
ions of  the  Labor  law,  the  entire  time  during  which 
the  school  is  in  session.  (c)  Residing  elsewhere 
than  as  above,  during  the  entire  time  the  District 
school  is  in  session  when  between  eight  and  four- 
teen years  of  age,  and  likewise  when,  between  four- 
teen and  sixteen  years  of  age,  and  not  regularly  and 
lawfully  so  employed. 

A  person  over  five  and  under  twenty-one  years  of 
age  is  entitled  to  attend  the  Public  schools  without 
payment  of  tuition.  If  a  non-resident  of  a  district, 
may  be  permitted  to  attend  in  such  district  upon 
consent  of  Trustees  or  Board  of  Education,  upon 
terms  prescribed  by  them  or  it. 

Every  boy  between  fourteen  and  sixteen  years  of 
age,  in  a  city  of  the  first  or  second  class,  who  has 
not  completed  a  course  of  study  required  for  grad- 
uation from  the  elementary  public  schools  of  the 
city,  and  in  possession  of  an  employment  certificate, 
must  attend  Public  evening  schools  at  such  city,  or 
other  evening  schools  offering  an  equivalent  course 
of  instruction,  for  not  less  than  six  hours  each 
week  for  a  period  of  not  less  than  sixteen  weeks. 

The  Boaid  of  Education  of  each  school  district 
and  of  each  city  may  maintain  night  schools,  which 
shall  be  free  to  all  persons  residing  in  the  city  or 
district  It  may  also  maintain  Kindergartens,  which 
shall  be  free  to  resident  children  between  the  ages 
of  four  and  six  years. 

Medical  inspection  is  provided  for  for  children  at- 
tending schools  within  the  State. 

Eadi  child  upon  his  entrance,  and  thereafter  at 
the  beginning  of  each  school  year,  must  furnish  a 
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health  certificate,  signed  by  a  duly  licensed  physi- 
cian, not  more  than  thirty  days  prior  to  the  pre- 
sentation thereof.  Such  certificate  must  be  sub- 
mitted to  the  principal  or  teacher  within  thirty  days 
after  such  entrance  or  beginning  of  the  school  year, 
and  in  case  of  failure  so  to  do  provision  is  made  for 
examination. 

Provision  is  made  for  eye  and  ear  tests  of  chil- 
dren at  least  once  in  each  school  year. 

Provision  is  made  whereby  parents  or  persons 
occupying  that  relation  to  children  are  required  to 
cause  their  attendance  at  school,  and  penalties  are 
imposed  for  a  failure  of  such  duty,  and  likewise  for 
the  employment  of  children  of  school  age.  Pro- 
vision is  also  made  for  attendance  officers  who  may 
arrest  diildren  between  seven  and  sixteen  years  of 
age,  as  truants,  who  fail  to  attend  school  as  re- 
quired by  law. 

10.  Physiology  and  Hygiene.  The  nature  of  alco- 
holic drinks  and  other  narcotics  and  their  effects, 
must  be  taught  as  thoroughly  as  our  other  branches 
in  all  schools  under  State  control,  or  sup^rted 
wholly  or  in  part  by  public  money,  and  also  m  the 
schools  connected  with  Reformatory  institutions. 
Below  the  second  year  of  High  school  and  above 
the  third  year  of  school  work  computing  from  the 
beginning  of  the  lowest  primary  year,  not  including 
Kindergarten. 

11.  EHq^lay  of  the  United  States  Flag.  It  is  the 
duty  of  school  authorities  of  every  Pubhc  school 
to  purchase  a  United  States  flag  and  cause  it  to  be 
displayed  upon  or  near  the  school  building  during 
school  hours,  and  at  such  other  times  as  the  school 
authorities  may  direct  They  shall  prescribe  rules 
and  regulations  for  its  proper  custody  and  care,  and 
for  its  display,  conspicuously  in  the  principal  room 
of  tiie  schoottiouse  at  aU  tunes  when  tEb  weathef 
YriOH  not  permit  it  dic^layed  as  above. 

12.  Fire  Drills.  It  is  the  duty  of  the  principal  or 
person  in  charge  of  a  public  or  private  school  hav- 
ing more  than  one  hunored  pupils,  or  maintaining  a 
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building  two  or  more  stories  high,  to  instruct  and 
train  the  pupils  by  means  ci  drills  that  they  may 
in  a  sudden  emergency  be  able  to  leave  the  building 
in  the  shortest  possible  time,  and  without  confusion 
or  panic  Such  drills  must  be  held  at  least  once  in 
each  month.  This  provision  is  not  applicable  to  col- 
leges or  universities. 

13.  Arbor  Day.  The  Commissioner  of  Education 
is  required  to  designate  annually  a  day  to  be  ob- 
served as  Arbor  Day,  on  which  day  the  school  au- 
thorities are  required  to  assemble  th^  pupils  and 
carry  out  certain  exercises  as  shall  tend  to  encour- 
age the  planting,  protection  and  cultivation  of  trees 
and  shrubs. 

14.  Education  Law.  The  Education  law  treats  of 
forty-seven  different  subjects  and  their  subdivis- 
ions, among  other  things  that  of  Teachers'  Insti- 
tute, Training  Qasses,  Normal  Schools  and  Col- 
lege, and  various  other  special  schools,  etc.  A  fur- 
ther treatment  of  the  subjects  would  involve  a  book 
in  itself,  and  accordingly  a  reference  only  can  be 
made  herein  to  the  law  for  a  general  study  of  the 
subjects  of  interest. 

16.  Patriotism  and  Citizenship.  The  legislature 
of  1918,  enacted  a  law,  becoming  effective  Septem- 
ber 1, 1918,  requiring  the  regents  of  the  State  Uni- 
versi^  to  prescribe  a  course  for  compulsory  educa- 
tion for  aU  children  over  eight  years  of  age  in  public 
and  private  schools  of  the  State. 

The  act  provides  in  part  as  follows:  In  order  to 
promote  a  spirit  of  patriotic  and  civic  service  and 
obligation  to  foster  in  the  children  moral  and  intel- 
iMtual  qualities  which  are  essential  in  preparing  to 
meet  the  obligations  of  citizenship  in  peace  or  in 
war,  the  regents  shaU  prescribe  courses  of  instruc- 
tion in  patriotism  and  citizenship  to  be  maintained 
in  aU  the  schools  of  the  State,  public  and  private. 
The  boards  of  education  and  trustees  of  the  several 
cities  and  school  districte  must  require  such  instruc- 
tion to  be  given  by  the  teachers  employed  thereii^ 
and  aU  pupils  over  eight  years  of  age  must  attend 
upon  sudi  instruction. 
40 
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LABOR  LAW 

1.  History  of  Labor  law 

2.  Hours  of  labor  permitted 

3.  Employment  of  women  and  children 

4.  Seats  required  for  employees 

5.  Wash  rooms^  dressing  rooms  and  closets 
6l  Noon-day  meal  aad  lunch  hours 

7.  Industrial  commission 

8.  Women  deputy  labor  commissioners 

1.  History.  The  first  legislation  in  this  State 
dealing  with  the  question  of  labor  was  enacted  in 
1853  and  had  to  do  with  regulating  hours  of  labor. 
In  1881  an  act  was  passed  requiring  that  seats  be 
provided  for  female  employees  in  mercantile  and 
manufacturing  establishments.  In  1885  the  law 
made  provisions  to  secure  the  payment  of  wages. 
In  1889  the  protection  of  labor  union  labels  was  pro- 
vided for,  and  in  1892  laws  governing  the  employ- 
ment and  safety  of  persons  in  mines  and  for  the 
protection  and  health  of  workmen,  women  and 
children  were  enacted. 

All  the  laws  in  any  way  affecting  labor  in  effect 
in  1909,  were  in  that  year  amended  and  re-enacted 
and  became  a  part  of  the  Consolidated  laws  of  the 
State  under  the  title  of  ''Labor  Law."  The  scope 
of  this  law  covers  the  organization  of  the  State  de- 
partment of  labor,  its  powers  and  duties,  and  the 
regulations  for  all  employments  and  trades  which 
come  within  its  supervision,  viz :  Factory,  tenement, 
manufactures,  bakeries  and  confectionery  establish- 
ments, mines,  tunnels  and  quarries,  mercantile  es- 
tablidiments,  the  employment  of  children  in  street 
trades  and  all  law  in  relation  to  employers  liability. 
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2.  Hours  of  labor.  Eight  hours  now  constitute  a 
legal  day's  work  for  all  dasses  of  employees  in  the 
State  except  those  engaged  in  farm  and  domestic 
service  unless  otherwise  provided  by  law.  The  law 
does  not  prevent  however,  an  agreement  for  over 
work  at  an  increased  compensation  except  upon 
work  by  or  for  the  State  or  a  municipal  corporation, 
or  by  me  contractors  or  sub-contractors  therewith. 
The  provision  of  law  providing  otherwise  applies 
generally  to  employment  in  brickyards,  mines,  on 
railroads  and  in  the  telegriqph  and  telephone  ser« 
vice.  I 

One  day  of  rest  in  seven  is  required  to  be  given 
to  employees,  except  janitors,  watchmen,  superin- 
tendents or  foremen  in  charge,  employees  whose 
duties  include  not  more  than  three  hours  work  on 
Sunday,  in  setting  sponges  in  bakeries,  caring  for 
live  animals,  maintaining  fires;  those  in  dairies, 
creameries,  milk  condensaries,  milk  powder  facto- 
ries, milk  sugar  factories,  milk  shipping  stations, 
butter  and  cheese  factories,  ice  cream  manufactur- 
ing plants  and  milk  bottling  plants,  where  not  more 
than  seven  persons  are  employed;  and  also  em- 
ployees, if  the  commissioner  of  labor  approves,  en- 
gaged in  the  work  of  any  industrial  or  manufacture 
ing  process  necessarily  continuous,  in  which  no  em- 
ployee is  permitted  to  work  more  than  eight  hours 
in  any  calendar  day. 

Of  women  and  difldren*  In  factories,  no  female 
shall  be  employed  or  permitted  to  work  before  six 
o'dock  in  the  morning,  or  after  ten  o'dock  at  night; 
and  no  child  under  tibe  age  of  sixteen  before  eight 
o'clock  in  the  morning  and  after  five  o'dock  in  the 
evening,  and  no  female  under  the  age  of  twenty-one 
years  before  six  o'dock  in  the  morning  or  after  nine 
o'clodi:  in  the  evening;  and  no  male  under  the  age 
of  eighteen  years  between  the  hours  of  twelve  mid- 
night and  four  o'dock  in  the  morning. 

No  diild  under  sixteen  shall  be  employed  or  per- 
mitted to  work  in  a  factory  for  more  than  eight 
hours  in  any  one  day,  or  more  than  six  days  in  any 
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one  week,  and  no  male  under  ei^teen  more  than 
nine  hours  in  any  one  day  or  more  than  six  days 
or  fifty-four  hours  in  any  one  week. 

No  woman  shall  be  so  employed  in  a  factory  more 
than  nine  hours  in  any  day,  or  more  than  l!f ty-f our 
hours  in  any  one  week,  except,  a  female  sixteen 
years  of  age  or  upwards,  and  a  male  between  six- 
teen and  eighteen  may  be  so  employed  more  than 
nine  hours  a  day:  (a)  regularly  in  not  to  exceed 
five  days  a  week  in  order  to  make  a  short  day  or 
holiday  on  one  of  the  working  days  of  the  week; 
(b)  irregularly  in  not  to  exceed  three  days  a  week, 
provided  he  or  she  be  not  required  or  permitted  to 
work  more  than  ten  hours  in  any  one  day  or  more 
than  fifty-four  hours  in  any  one  week.  And  a 
female  eighteen  years  or  upwards  may  be  employed 
in  canning  or  preserving  perishable  products  in  can- 
ning establishments  between  June  tdteenth'and  Oc- 
tober fifteenth  in  each  year  not  more  than  six  days 
or  sixty  hours  in  any  one  week,  but  not  more  than 
ten  hours  in  any  one  day.  A  male  minor  sixteen 
years  and  upwsj*ds  may  also  be  employed  in  can- 
ning or  preserving  such  products,  notwithstanding 
the  regulation  of  hours  hereinbefore  stated  for  such 
minors,  for  a  greater  number  of  hours  than  so 
stated. 

In  connection  with  any  mercantile  establishment, 
business  or  telegraph  office,  restaurant,  hotel,  apart- 
ment house,  theatre  or  place  of  amusement,  bowling 
alley,  barber  shop,  shoe  polishing  establishment,  or 
in  the  distribution  or  transmission  of  merchandise, 
articles  or  messages,  or  in  the  sale  of  articles,  no 
diild  under  the  age  of  sixteen  years  shall  be  em- 
ployed, permitted  or  suffered  to  work,  more  than 
six  days  or  forty-eight  hours  in  any  one  week,  or 
more  than  eight  hours  in  any  one  day,  or  before 
eight  o'clock  in  the  morning  or  after  six  o'clock  in 
the  evening. 

In  or  in  connection  with  any  mercantile  estab- 
lishment no  female  over  sixteen  years  of  age  shall 
be  permitted  or  suffered  to  work  more  than  six 
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days  or  fifty-four  hours  in  any  one  week,  or  more 
than  nine  hours  in  any  one  day,  except  on  one  day 
in  a  week  for  the  purpose  of  making  one  or  more 
shorter  work  days  in  the  week;  or  before  seven 
o'clock  in  the  morning  or  after  ten  o'clock  in  the 
evening.  The  law,  however,  does  not  prohibit  such 
emplojrment  for  a  longer  time  between  December 
eighteenth  and  the  following  twenty-fourth  of  such 
month,  both  inclusive,  known  as  the  holiday  period, 
or  to  such  longer  employment  at  any  other  period 
of  the  year  for  two  additional  days  for  the  purpose 
of  stock  taking. 

In  cities  of  the  first  and  second  class  no  female 
over  sixteen  years  of  age  can  be  employed  in  or  in 
connection  with  any  restaurant  more  than  six  days 
or  fifty-four  hours  in  any  one  week,  or  more  than 
nine  hours  in  any  one  day,  or  before  six  o'clock  in 
the  morning  or  after  ten  o'clock  in  the  evening. 
This  provision  does  not  apply,  however,  to  such  per- 
sons employed  in  restaurants  as  singers  or  per- 
formers, or  as  attendants  in  ladies'  cloak  rooms  and 
parlors,  nor  to  such  as  are  employed  in  connection 
with  dining  rooms  and  kitchens  of  hotels,  or  in  con- 
nection with  lunch  rooms  or  restaurants  conducted 
by  employers  for  the  benefit,  solely,  of  their  own 
employees. 

Of  messengers.  In  cities  of  the  first  or  second 
class  no  person  under  the  age  of  twenty-one  years 
can  be  employed  or  permitted  to  work  as  a  messen- 
ger for  a  telegraph  or  messenger  company  before 
five  o'clock  in  the  morning  or  after  ten  o'clock  in 
the  evening  of  any  day. 

8.  Employment  of  women  and  children.  No  child 
under  fourteen  years  of  age  can  be  employed  or  per- 
mitted to  work  in  or  in  connection  with  any  factory, 
and  no  child  between  that  age  and  sixteen  years 
can  be  so  employed  or  permitted  to  work  unless  a 
certificate  permitting  such  employment  has  been 
issued  and  filed  in  the  office  of  the  employer.  The 
certificate  required  is  to  be  issued  by  the  commis- 
sioner of  health  or  the  executive  officer  of  the  board 
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or  department  of  health  of  the  dty,  town  or  village, 
where  such  child  resides  or  is  employed,  upon  the 
application  of  the  parent,  guardian  or  custodian  of 
the  child. 

No  child  under  sixteen  and  no  woman  can  be  em- 
ployed or  suffered  to  work  in  or  in  connection  with 
any  mine  or  quarry. 

No  child  under  fourteen  can  be  employed  in  or  in 
connection  with  any  mercantile  or  other  business  or 
establishment,  nor  while  under  sixteen  without  an 
emplojonent  certificate.  However  on€L  engaged  in 
farming  may  permit  his  children  to  do  farm  work 
for  him  upon  his  farm,  and  boys  ovj^r  twdve  years 
of  age  may  be  employed  in  gathering  produce  for 
not  more  than  six  hours  in  any  one  day,  subject  to 
the  provisions,  however,  of  the  education  law  re- 
specting attendance  at  school. 

Upon  obtaining  a  permit  and  a  badge  from  the 
proper  school  official,  a  male  child  over  twelve  years 
of  age  between  the  close  of  school  and  six-thirty 
o'clock  in  the  afternoon,  and  such  a  child  over  four- 
teen between  five-thirty  and  eight  o'clock  in  the 
morning,  may  be  employed  to  carry  and  distribute 
newspapers  on  a  newspaper  route  in  a  city  or  vil- 
lage, provided  he  is  not  required  or  permitted  to  do 
any  other  work  during  such  period. 

In  cities  of  all  classes  no  boy  under  twelve  and  no 
girl  under  sixteen  years  of  age  can  sell,  expose  or 
ofifer  for  sale  newspapers,  magazines  or  periodicals 
in  any  street  or  public  place.  A  boy  over  twelve 
and  under  fourteen  may  be  so  employed  when  a  per-> 
mit  and  badge  has  been  issued,  as  above  stated, 
after  six  o'clock  in  the  morning  up  to  eight  o'clock 
in  the  evening.  Any  child  violating  any  of  the  above 
provisions  may  be  deemed  and  be  adjudged  in  nee^ 
of  the  care  and  protection  of  the  State,  and  if  over 
seven  years  of  age  may  be  adjudged  guilty  of  ju- 
venile delinquency  and  committed  to  an  institution. 
Any  parent,  guardian  or  other  person  having  the 
custody  of  such  child,  who  omits  to  exercise  rea- 
sonable care  to  prevent  the  child  from  violating  such 
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law  will  be  guilty  of  a  misdemeanor  and  punished 
as  provided  for  by  the  penal  law. 

No  child  under  sixteen  years  of  age  can  be  em- 
ployed or  permitted  to  work  or  be  employed  to  as- 
sist in  operating  a  circular  or  hand  saw,  wood- 
shaper,  planer,  sandpaper  or  wood  polishing  mar 
chine;  machine  used  in  picking  wool,  cotton,  hair 
or  upholstery  material;  paper  lace  machine,  bur- 
nishing machine  in  a  tannery  or  leather  factory; 
job  or  clyinder  printing  press  having  motive  power 
other  than  foot;  woodtuming  or  boring  machinery; 
drill  presses;  metal  or  paper  cutting  machines;  cor- 
ner staying  machines  in  box  factories;  stamping 
machines  in  sheet  metal,  tinware,  washer  or  nut 
factories;  machines  used  in  making  corrugated 
rolls;  steam  boilers,  dough  brakes  or  cracker 
machinery;  wire  or  iron  straightening  machinery; 
rolling  mill  machinery;  power  punches  or  shears; 
washing,  grinding  or  mixing  machinery;  calendar 
rolls  in  rubber  manufacturing;  laundering  machin- 
ery; or  any  machinery  which  may  be  found  by  the 
industrial  board  to  be  dangerous  and  specified  as 
such  from  time  to  time  in  rules  adopted  by  such 
board. 

Nor  in  adjusting  any  belt  to  any  machinery,  oil- 
ing, wiping  or  cleaning  machinery;  or  to  work  in 
any  capacity  in  preparing  any  composition  in  which 
dangerous  or  poisonous  acids  are  used ;  or  in  manu- 
facture or  packing  of  paints,  dry  colors,  or  red  or 
white  lead ;  or  dipping  or  dyeing  matches ;  or  in  the 
manufacture,  packing  or  storing  of  powder,  dyna- 
mite, nitro  glycerine,  compounds,  fuses,  or  other 
explosives ;  or  in  or  about  any  distiUeiy,  brewery  or 
establishment  where  malt  or  alcoholic  liquors  are 
manufactured,  padced,  wrapped  or  bottied. 

Nor  to  operate,  or  have  the  care  or  management 
of  an  elevator,  freight  or  passenger. 

No  female  under  such  age  can  be  employed  or  per- 
mitted to  work  in  any  capacity  where  such  employ- 
ment compels  her  to  remain  standing  constuitiy. 

No  person  under  the  age  of  eighteen  can  be  em- 
ployed to  have  the  care,  custody  or  management  of 
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or  to  operate  an  elevator,  f rei^t  or  passenger,  run- 
ning at  a  speed  of  over  two  hundred  feet  a  minute. 
Nor  employed  in  any  factory  operating  or  using  any 
emery,  tripoli,  rouge,  corcmdum^  stone,  carborun- 
dum or  any  abrasive,  or  emery  polishing  or  buffing 
wheel,  where  articles  of  the  baser  metals  or  of  iri- 
dum  are  manufactured. 

No  male  person  under  eighteen  years  of  age  and 
no  woman  under  twenty-one  years  of  age  can  be 
permitted  or  directed  to  clean  machinery  while  the 
same  is  in  motion. 

The  industrial  board  has  power  to  make  other 
rules  governing  emplojrment  of  persons  under 
eighteen  years  of  age  in  occupations  dangerous  to 
health  or  limb. 

No  woman  can  be  employed  to  work  in  any  brass, 
iron  or  steel  foundry,  at  or  in  connection  with  the 
making  of  cores  where  the  oven  in  which  same  are 
baked  is  located  and  is  in  operation  in  the  same 
room  or  space  where  such  cores  are  made. 

No  female  shall  be  knowingly  employed  or  per- 
mitted to  work  in  any  factory  or  other  place  of  em- 
Sloyment  herein  mentioned  within  four  weeks  after 
Laving  given  birth  to  a  child. 

Women  or  children  cannot  be  employed  or  per- 
mitted to  work  in  the  basraimtit  of  a  mercantile  es- 
tablishment, unless  permitted  by  the  board  or  de- 
partment of  health,  or  the  health  commissioner  of 
the  town,  village  or  city  where  such  establishment 
is  situated,  or  from  the  commissionar  of  labor  where 
situate  in  a  city  of  the  first  or  second  dass.  Per- 
nussion  will  be  granted  if  the  basement  is  in  good 
.  sanitary  condition  and  is  sufficiently  lighted  and 
ventilated. 

All  duldren  between  fourteen  and  sixteen  years 
of  age  employed  in  factories  must  submit  to  a  phy- 
sical examination  whenever  required  by  a  mediciEd 
imq>ector  of  the  State  department  of  labor.  Failure 
to  submit  to  such  examination  wiU  result  in  cancel- 
lation of  employment  certificate. 
41 
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Whenever  ao  employer  shall  require  a  physical 
examination,  as  a  condition  of  emplojrment,  a  female 
shall  be  entitled  to  have  the  examination  before  a 
physician  or  surgeon  of  her  own  sex. 

No  child  under  sixteen  shall  be  employed  or  per- 
mitted to  work  unless  an  employment  certificate  has 
been  issued  and  filed  in  the  office  of  the  employer  at 
the  place  of  employment.  Sudi  certificate  is  to  be 
issued  by  the  commissioner  of  health  or  the  execu- 
tive officer  of  the  board  or  department  of  health  of 
the  dty,  town  or  village  where  such  child  resides 
or  is  to  be  employed,  or  by  such  officer  thereof  as 
may  be  designated  by  sudi  board,  department  or 
commissioner  for  that  purpose.  It  is  issued  upon 
the  application  of  the  parent,  guardian  or  custodian 
of  the  child. 

Children  employed  in  distributing,  delivering  or 
selling  newspapers,  magazines,  etc.,  are  required  to 
obtain  a  permit  and  badg^  from  the  district  super- 
intendent or  board  of  education  of  the  city  or  vil- 
lage and  school  district  where  the  child  resides,  or 
from  such  officer  thereof  as  may  officially  be  desig- 
nated by  such  board  to  issue  same.  Such  badge 
must  be  worn  conspicuously  at  aU  times  by  such 
child  while  so  employed. 

Congress  by  act  approved  September  1st,  1916, 
conmionly  known  as  tiie  ^Child  Labor  Law,"  has 
attempted  indirectiy,  in  a  way,  to  regulate  the  em- 
ployment of  cbilch^en  by  providing  that  no  pro- 
ducer, manufacturer,  or  dealer  can  ship  or  dehver 
for  shipment  in  interstate  or  foreign  oonuneroe  any 
article  or  commodity,  the  product  of  any  mine  or 
quarry,  or  of  any  mill,  cannery,  workshop,  factory 
or  manufacturing  establishment,  situate  in  the 
United  Stales,  in  which  within  thirty  days  prior  to 
the  removfli  therdfrom  of  such  product  children 
under  the  age  of  sixteen  years  in  the  case  of  mines 
or  quarries,  or  under  fourteen  yeais  in  each  other 
case,  have  been  employed  or  permitted  to  work. 

4.  Seats.  Persons  emplosring  women  in  factories, 
or  as  waitresses  in  a  hotel  or  restaurant,  must  pro* 
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vide  and  maintain  suitable  seats,  with  proper  backs 
where  practicable,  for  their  use,  and  permit  use 
to  such  an  esctent  as  may  be  reasonable  for  the 
I>reservation  of  their  health.  In  mercantile  estab- 
lishments seats  shall  be  provided  for  use  of  sudi 
employees  to  the  number  of  at  least  one  for  every 
three  such  employees,  and  use  thereof  must  be  per- 
mitted at  such  times  and  to  such  extent  as  neces- 
sary for  the  preservation  of  health. 

5.  Wash,  dressing  rooms  and  doset.  In  every  fac- 
tory and  mercantile  establishment  there  shall  be 
provided  and  maintained  for  the  use  of  the  em- 
ployees adequate  and  convenient  wash  rooms,  or 
washing  facilities. 

In  every  factory  in  which  women  are  employed 
there  must  be  provided  for  their  use  dressing  or 
emergency  rooms,  each  to  have  at  least  one  window 
opening  to  the  outer  air.  Where  more  than  ten 
women  ai'e  employed  there  must  be  one  or  more 
such  rooms  in  such  numbers  as  may  be  required  by 
the  industrial  board. 

In  every  mercantile  establishment  where  more 
than  five  women  are  employed  a  sufficient  number 
of  dressing  rooms  conveniently  located  must  be  pro- 
vided for  their  use.  Where  more  than  ten  women 
are  employed  such  dressing  room  must  have  a  floor 
space  of  not  less  than  sixty  square  feet  and  at  least 
one  window  opening  to  the  outer  air. 

E!ach  dressing  room  must  be  separated  from  any 
water  closet  by  adequate  partitions,  must  be  pro- 
perly heated,  ventilated  and  lighted,  and  contain 
means  for  hanging  clothes,  and  a  suitable  number 
of  seate. 

In  every  factory  and  mercantile  establishment 
and  other  place  of  employment  of  women,  there 
shall  be  provided  for  their  exclusive  use  suitable  and 
convenient  water  dosets.  The  entrance  thereto 
shall  be  screened  by  a  partition  or  vestibule,  the 
use  of  curtains  for  such  purpose  being  prohibited. 

In  every  factory  and  mercantile  establishment 
there  must  be  at  all  times  for  the  use  of  the  em- 
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ployees  a  sufficient  supply  of  pure,  dean  drinking 
water. 

6.  Meal  and  lunch  hours.  In  factories  sixty  min- 
utes at  least  must  be  allowed  for  the  noon  day  meal, 
unless  the  labor  commissioner  shall  permit  a  shorter 
time.  If  employees  are  required  or  permitted  to 
work  overtime  for  more  than  one  hour  after  six 
o'clock  in  the  evening,  at  least  twenty  minutes  must 
be  allowed  for  lunch  before  beginning  such  over- 
time. In  other  employment  a  reasonable  time  must 
be  aUowed  for  meals  and  lunches. 

If  a  lunch  room  is  provided  in  a  mercantile  estab- 
lishment where  females  are  employed,  same  cannot 
be  next  to  or  adjoining  any  toilet,  without  permis- 
sion from  the  proper  authorities. 

7.  Industrial  commission.  Provision  is  made  for 
a  department  of  labor,  the  head  of  which  is  the  in- 
dustrial commission,  consisting  of  five  conmiission- 
ers  appointed  by  the  governor  with  the  advice  and 
consent  of  the  senate. 

8.  Deputy  labor  commissioners.  It  is  provided 
that  there,  shall  be  not  less  than  one  hundred  and 
twenty-five  factory  inspectors,  not  more  than  thirty 
of  whom  shaU  be  women. 

There  may  also  be  appointed  not  more  than 
twenty  mercantile  inspectors,  not  less  than  four  of 
whom  shall  be  women. 

(See  also  Education  law  and  Public  Health  law, 
chapters  Xn  and  XIV.) 


CHAPTER  XIV 

HEALTH  LAW 

1.  State  Department  of  Health 

2.  Local  boards  of  health 

3.  Preservation  of  life  and  health 

4.  Nurses 

5.  Adulterations 

6.  Miscellaneous  subjects 

To  possess  bodily  health,  the  law  declares  to  be 
one  of  those  rights  to  which  every  human  being  is 
entitled  by  reason  and  natural  justice,  since,  with- 
out it,  one  cannot  have  the  perfect  enjoyment  of 
any  other  advantage  or  right,  and  therefore  it  has 
prescribed  rules  looking  to  its  protection,  and  pro- 
vided agencies  through  which  the  health  of  a  com- 
munity may  be  advanced  and  preserved. 

The  law  dealing  with  this  subject  in  the  State  of 
New  York  is  known  as  the  "Public  Health  Law," 
and  is  administered  through  the  State  department 
of  health  and  local  health  boards. 

1.  State  Department  of  Health.  At  the  head  of 
this  department  is  an  official  appointed  by  the  gov- 
ernor, by  and  with  the  advice  and  consent  of  the 
senate,  known  as  the  Commissioner  of  health. 

The  commissioner  must  take  cognizance  of  the 
interests  of  health  and  life  of  the  people  of  the 
State,  and  all  matters  pertaining  thereto.  He  must 
make  inquiries  respecting  the  cause  of  disease,  es- 
pecially epidemics,  and  investigate  the  source  of 
mortality,  and  the  effects  of  localities  employ- 
ments and  other  conditions,  upon  the  public  heiedth. 
He  and  any  person  authorized  by  him  so  to  do,  may, 
without  fee  or  hindrance,  enter,  examine  and  sur- 
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vey  all  grounds,  erections,  vehicles,  structures, 
apartments,  buildings  and  places,  and  make  exami- 
nations into  nuisances  or  questions  affecting  the  se- 
curity of  life  and  health  in  any  locality. 

In  case  any  municipality  omits  to  establish  a  local 
health  board,  the  commissioner  may,  in  such  local- 
ity, exercise  the  powers  of  a  local  board  and  appoint 
a  health  officer. 

There  exists  in  this  department  a  bureau  of  vital 
statistics  for  the  registration  of  birUis,  marriages, 
deaths  and  prevalent  diseases. 

2.  Local  Boards  of  Health.  The  law  provides  for 
the  establishment  and  maintenance  of  local  boards 
of  health  and  health  officers  in  the  several  cities, 
villages  and  towns  of  the  State.  Each  board  pre- 
scribes the  duties  and  powers  of  the  local  health 
officer. 

In  addition  to  having  general  supervision  over  the 
administration  of  the  health  law  in  the  community, 
each  board  is  required  to  supervise  and  make  com- 
plete the  registration  of  all  births  and  deaths  occur- 
ring witiiin  the  municipality,  and  the  cause  of  death 
and  the  finding  of  coroners'  juries,  and  after  regis- 
tration f  orwaid  the  certificates  of  births  and  deaths 
to  the  State  bureau. 

Each  board  must  prescribe  sanitary  regulations 
for  the  burial  and  removal  of  corpses,  and  must  des- 
ignate the  local  registrar  of  vital  statistics  and  the 
health  officer  of  the  town  or  municipality  to  grant 
permits  for  such  burial,  and  for  the  transpoxtation 
of  any  corpse  which  is  to  be  carried  for  burial  be- 
yond the  county  where  the  death  occurred. 

Each  board  receives  and  must  examine  into  all 
complaints  concerning  nuisances,  or  causes  of  dan- 
ger or  injury  to  life  and  health  within  the  munici- 
pality, and  may  enter  upon  or  within  any  place  or 
premises  where  tiiie  same  exists,  or  are  believed  to 
exist,  and  remove  or  cause  to  be  removed  any  and 
all  causes  and  conditions  detrimental  to  life  and 
health  that  may  exist. 

Each  board  of  health  must  guard  against  the  in- 
troduction of  such  infectious  and  contagious  or  com- 
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«  mimieaUe  diseases  as  are  designated  by  the  State 
department  of  health,  by  the  exercise  of  proper  and 
vigilant  medical  inspection  and  control  of  all  per- 
sons and  things  infected  with  or  exposed  to  such 
disease,  and  provide  suitable  places  for  the  treats 
ment  and  care  of  sick  persons  who  cannot  other- 
wise be  provided  for. 

The  board  must  report  to  the  State  department 
of  health  facts  relating  to  such  diseases,  and  every 
case  of  smallpox  or  varioloid.  Reports  of  cases  of 
tubereulosis  shall  not  be  divulged  or  made  public 
so  as  to  disclose  the  identity  of  tiie  persons  to  whom 
they  relate,  except  so  far  as  necessary  to  carry  out 
the  requirements  of  the  law. 

The  board  must  appoint  a  competent  physician, 
not  a  member  thereof,  to  be  the  h^th  officer  of  the 
municipality. 

3.  Preservation  of  life  and  health.  In  this  con- 
nection the  law  prescribes  means  of  protecting  per- 
sons against  contracting  communicable  diseases,  by 
quarantine,  examination  of  persons  and  premises, 
regulating  sanitary  conditions,  providing  against  oc- 
cupation of  premises  until  proper  disinfection  in 
certain  cases,  and  by  vaccination,  etc 

Vacdnatioa  of  school  ddldreiL  No  child  not  vac- 
cinated can  be  admitted  or  received  into  any  public 
school.  This  provision  has  been  held  to  be  a  rear 
sonaUe  and  proper  exercise  of  the  police  power  of 
the  State  by  the  legislature,  and  therefore  consti- 


The  trustees  or  school  board  may  appoint  a  com- 
petent physician  to  attend  to  the  matter  of  vacci- 
nation. 

Tuberculosis  is  declared  by  law  to  be  an  infec- 
tious and  communicable  disease,  dangerous  to  the 
pabUe  health.  It  is  made  the  duty  of  every  phjrsi- 
dan  to  report  in  writing,  the  name,  age,  sex,  occu- 
imtton,  etc.,  of  every  person  known  by  him  to  have 
sudi  disease,  to  the  proper  health  officer,  within 
twenty-four  hours  after  having  such  knowledge. 

It  is  made  the  duty  of  every  health  board,  when 
requested  by  any  physician,  or  authorities  of  any 
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hospital  or  dispensary,  to  make  or  cause  to  be  made 
a  microscopicid  examination  of  the  sputum  of  any 
person  when  forwarded  to  him  for  that  purpose. 

Upon  the  recovery  of  any  person  so  reported,  the 
physician  must  report  such  fact  to  the  local  health 
officer. 

In  case  of  the  vacation  of  any  apartment  or  prem- 
ises by  death  or  removal  therefrom  of  a  person  hav- 
ing such  disease,  within  twenty-four  hours  there- 
after the  local  health  officer  must  be  notified,  and 
such  apartment  or  premises  shall  not  again  be  oc- 
cupied until  duly  disinfected,  cleansed  or  renovated, 
and  within  that  time,  except  for  cleansing  or  disin- 
fection, no  infected  article  can  be  removed  there- 
from until  so  cleansed  or  disinfected.  The  local 
health  officer  must  within  twenty-four  hours  there- 
after visit  said  apartment  or  premises  and  cause 
them  to  be  disinfected,  and  may  notify  the  agent 
or  owner  thereof  to  cleanse  and  renovate  the  same 
at  his  expense  in  accordance  with  instructions  from 
tiie  health  authorities.  In  case  such  instructions  are 
not  carried  out  within  forty-eight  hours  after  such 
notice,  the  premises  may  be  placarded  with  notice 
that  they  ''have  been  occupied  by  a  consumptive 
and  may  be  infected.'' 

It  is  the  duty  of  an  attending  physician  in  the 
case  of  such  disease,  and  if  none,  of  the  health  offi- 
cer, to  take  all  precautions  and  give  proper  instruc- 
tions to  provide  for  the  safety  of  all  persons  occu- 
pying the  same  apartment  or  premises  with  such 
diseased  person. 

Persons  having  tuberculosis  are  prohibited  from 
disposing  of  their  sputum,  saliva  or  other  bodily 
secretion  or  excretion  in  a  manner  to  cause  offense 
or  danger  to  any  other  person  occupying  the  same 
room,  apartment  or  house,  or  to  the  public  gener- 
ally, and  for  violating  this  provision  of  the  law  wiU 
be  deemed  guilty  of  a  nuisance.  Any  person  failing 
or  refusing,  after  notice,  to  comply  with  orders  or 
regulations  of  a  health  officer  respecting  such  con- 
duct, will  be  deemed  guilty  of  a  misdemeanor  and 
subject  to  a  fine  of  not  more  than  t^i  dollars. 
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Provision  is  made  for  famishing  each  consump- 
tive knowledge  as  to  the  best  methods  of  treatiAg 
his  or  her  disease  and  of  the  precautions  necessary 
to  avoid  transmitting  the  disease  to  others. 

4.  Nurses.  Any  resident  of  the  State,  over  twen- 
ty-one years  of  age,  of  good  moral  character,  hold- 
ing a  diploma  from  a  training  school  for  nurses  con- 
nected with  a  hospital  or  sanitarium  giving  a  course 
of  at  least  two  years,  and  registered  by  the  re- 
gents as '  maintaining  proper  standards,  who  shall 
have  received  from  said  regents  a  certificate  of  his 
or  her  qualifications  to  practice,  will  be  styled  and 
known  as  a  '^registered  nurse." 

Before  beginning  to  practice  as  such  a  nurse  he 
or  she  must  cause  such  certificate  to  be  recorded 
in  the  county  clerk's  office  of  the  county  of  his  or 
her  residence  together  with  an  affidavit  of  his  or 
her  identity  as  the  person  named  therein  and  as  to 
residence  in  said  county.  In  every  thirty-sixth 
month  from  the  month  of  January,  1906,  the  cer- 
tificate must  again  be  so  recorded  in  said  clerk's 
officer  together  with  such  affidavit  of  identity.  The 
fee  for  recording  the  certificate  each  time  is  twen- 
ty-five cents. 

The  law  provides  for  a  board  of  examiners  who 
may  examine  applicants  for  certificates,  and  to 
which  must  be  paid  a  fee  of  five  dollars  for  such  ex- 
amination and  certificate. 

No  person,  unless  complying  with  the  provisions 
above,  can  assume  the  title  of  registered  nurse  or 
practice  as  such.  Any  violation  of  such  law  will  be 
a  misdemeanor. 

6.  Adulterations.  No  person  shall,  within  the 
State,  manufacture,  produce,  compound,  brew,  dis- 
til, have,  sell  or  offer  for  sale  any  adulterated  food 
or  drug.  The  term  "food"  includes  every  article  of 
food  and  every  beverage  used  by  a  human  being, 
and  all  confectionery.  The  term  "drug"  includes  all 
medicines  for  external  and  internal  use. 

42 


880  HEALTH  LAW 

The  legislature  prescribes  a  standard  of  qualityt 
and  articles  must  conform  thereto  wiHiout  regard 
to  the  source  of  their  production. 

The  State  department  of  health  is  required  to 
look  after  the  enforcement  of  this  law,  and  must 
make  all  necessary  inquiries  and  investigations  re- 
lating to  the  manufacture,  sale,  etc,  of  food  and 
drugs. 

6.  Miscellaneous.  The  health  law  also  regulates 
the  practice  of  medicine,  dentistry,  pht^macy, 
optometry,  chiropody,  embalming  and  undertaking, 
etc. 

For  other  laws  enacted  in  the 'interest  of  health 
and  life,  see  education,  labor,  charities  and  poor 
laws. 


CHAPTER  XV 

CHARITIES  AND  POOR  LAW 

1.  Introductioii 

2.  Place  of  relief 

3.  State  Board  of  Charities 

4.  State  Charities  Aid  Aaaodation 

5.  Child  welfare  boards 

1.  IntrodactioiL  The  law  of  the  State  provides 
for  the  support,  care  and  maintenance  of  that  class 
of  citizens  known  as  the  ''poor/'  commonly  called 
''panpersM,"  or  ''indigent  persons/'  words  used  syn* 
onjrmously,  meaning  and  including  persons  so  com- 
pletely destitute  of  property,  and  so  unable  to  sup- 
port themselves  that  they  must  be  supported  at 
public  expense. 

The  law  prescribes  the  locality  which  shall  bear 
the  burden  of  such  support,  whether  the  State,  the 
county,  the  dty,  or  the  town,  and  the  manner 
thereof.  The  poor  entitled  to  support  are  classed 
as  "town  poor,"  "county  poor,"  "dty  poor"  and 
"State  poor,"  according  to  tiie  political  division  lia- 
ble to  bear  the  expense  thereof. 

The  administration  of  the  poor  law  is  in  the  hands 
of  the  State  and  alien  poor;  the  county  superin- 
tendents of  the  poor;  overseers  of  the  poor  of  the 
towns,  and  public  charities  commissioners  or  over- 
seers of  the  poor  of  the  dties.  Certain  supervision 
of  the  poor  and  over  the  charitable  institutions  of 
the  State  is  placed  in  the  State  board  of  charities 
and  in  the  Stiette  Charities*  Aid  Assodation. 

The  poor  may  be  maintained  or  relieved  in  their 
own  homes  under  certain  circumstances,  and  also 
in  county  alms  houses  and  in  State  institutions. 
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Relief  of  widows  and  minor  children  of  such,  is 
also  placed  within  a  body  known  as  ''Child  Welfare 
Boards,''  and  of  soldiers,  sailors  and  marines  and 
their  families  under  the  supervision  of  Grand  Army 
posts  and  Spanish  War  Veterans  camps. 

2.  Place  of  relief.  Persons  of  full  age  who  have 
resided  or  been  an  inhabitant  of  a  town  or  dty  for 
one  year,  and  the  family  of  such  who  have  not 
gained  a  separate  settlement  or  residence  elsewhere, 
are  to  be  supported  by  such  town  or  city. 

A  minor  may  be  emancipated  from  his  or  her 
father  and  gain  a  separate  settlement,  as  follows: 
(a)  If  a  male  by  being  married  and  residing  one 
year  separately  from  his  parent  or  parents;  (b)  if 
a  female  by  being  married  and  residing  with  her 
husband,  his  domicile  being  deemed  hers;  (c)  by 
being  bound  as  an  apprentice  and  serving  one  year 
by  virtue  of  indenture;  (d)  by  being  hired  and  ac- 
tually serving  one  year  for  wages,  to  be  paid  to  such 
minor. 

A  woman  of  full  age,  by  marrying  acquires  the 
settlement  of  her  husband. 

No  child  bom  in  any  alms  house  acquires  a  set- 
tlement, merely,  by  reason  of  place  of  birth. 

If  a  person  has  not  gained  a  settlement  in  any 
town  or  city  in  which  he  or  she  shall  become  poor, 
or  infirm,  so  that  such  town  is  liable  for  his  or  her 
support,  he  or  she  shall  be  supported  and  relieved 
by  the  superintendent  of  the  poor  at  the  expense 
of  the  county  in  which  such  town  or  city  is  located. 

The  law  prohibits  the  sending  or  removal  by  one 
town  or  city  of  poor  or  indigent  persons  to  another 
city  or  town. 

A  poor  person  who  has  not  resided  sixty  days  in 
any  county  of  the  State  within  one  year  preceding 
the  time  of  an  application  for  aid,  is  deemed  a  State 
poor  person  and  is  to  be  supported  at  the  expense 
of  the  State. 

Poor  and  indigent  insane  persons  are  to  be  com- 
mitted to  a  State  hospital  and  there  supported  by 
the  State. 
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Provision  is  made  for  the  support  of  an  iUegiti- 
mate  child  and  its  mother  by  the  town,  dty  or 
county,  according:  to  the  place  of  residence  of  the 
mother,  or  birth  of  the  child.  Where  the  county 
superintendent  is  required  to  support  such  poor, 
failure  on  his  part  so  to  do  is  a  misdemeanor.  Fa- 
ther of  the  child,  if  known,  will  be  compelled  to  sup- 
port the  child,  and  the  local  officials  can  proceed 
under  the  criminal  law  to  compel  him  to  do  so. 

At  one  time  the  care  and  maintenance  of  the  poor 
was  let  out  to  some  person  or  persons  or  corporar 
tion,  under  contract  to  the  one  bidding  therefor  at 
the  lowest  price.  This  can  no  longer  be  done.  Poor 
officers  may,  however,  place  dependent  children  in 
family  homes  by  adoption,  indenture  or  otherwise, 
in  which  case  they  are  required  to  make  report 
thereof  to  the  State  board  of  charities  on  blanks 
provided  for  that  purpose. 

The  superintendent  of  the  State  and  alien  poor 
may  cause  poor  children  under  sixteen  years  of  age, 
unless  committed  with  the  mother,  to  be  committed 
to  certain  orphan  asylums;  and  he  may  bind  out  a 
female  under  eighteen  and  a  male  under  twenty- 
one,  to  be  derk,  apprentice  or  servant,  until  such 
finale  becomes  eighteen  years  old  and  such  male 
twenty-one  years  old. 

8.  State  board  of  charities.  The  law  provides  for 
a  board  of  charities  composed  of  twelve  members 
appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate.  One  member  shall  be  ap- 
pointed from  and  reside  in  each  judicial  district  of 
the  State,  and  three  from  the  dty  of  New  York, 
who  shall  reside  therein. 

Such  appointees  are  known  as  commissioners  of 
the  State  board  of  charities,  and  hold  office  for  dght 
years. 

Each  commissioner  is  entitled  to  receive  ten  dol- 
lars for  eadi  day's  attendance  at  a  meeting  of  the 
board  or  any  of  ite  committees,  bat  cannot  recdve 
as  compensation  more  than  five  hundred  dollars  in 
any  year.  They  are  also  entitled  to  actual  disburse* 
ments  in  the  performance  of  their  duties. 
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General  powers  and  duties.  The  board  is  re- 
quired to  visit,  inspect  and  maintain  a  general  su- 
pervision of  all  institutions,  societies  or  associations 
which  are  of  a  charitable,  eleemosnary,  correctional 
or  reformatory  character,  whether  State  or  munici- 
pal, incorporated  or  not,  which  are  made  subject 
to  its  supervision  by  the  Constitution  or  by  law. 

It  must  also  aid  in  securing  just,  humane  and  eco- 
nomic administration  of  such  institutions,  advise 
the  officers  thereof  in  the  performance  of  their  offi- 
cial duties,  and  investigate  their  efficiency  and  their 
conduct,  and  investigate  as  to  the  care  and  relief 
being  given  the  inmates.  Also  investigate  the  con- 
dition of  the  poor  seeking  public  aid  and  advise 
measures  for  their  relief. 

Approve  or  cGsapprove  the  organization  and  in- 
corporation of  all  institutions  of  the  character  above 
named.  Aid  in  securing  the  erection  of  suitable 
buildings  for  the  accommodation  of  inmates  of  all 
such  institutions,  and  in  securing  the  best  sanitary 
conditions  therein  and  thereabout,  and  advise  meas- 
ures for  the  protection  and  preservation  of  the 
health  of  the  inmates.  EstabUsh  rules  for  the  re- 
ception and  retention  of  inmates  in  such  institu- 
tions. Administer  the  laws  having  to  do  with  the 
care,  etc,  of  State  and  alien  poor  and  of  Indian 
poor,  ^d  in  securing  the  establishment  and  main- 
tenance of  such  industrial,  educational  and  moral 
training  in  institutions  having  the  care  of  children 
as  is  best  suited  to  their  needs. 

Also  collect  statistical  information  as  to  property, 
receipte  and  expenditures  of  such  institutions,  and 
as  to  the  number  and  condition  of  inmates  thereof, 
and  of  the  poor  receiving  public  relief. 

The  soldiers'  and  sailors'  home  is  exempt  from 
the  management  and  control  of  the  board,  but  it 
may  exercise  ite  constitutional  right  to  visit  and 
inspect  same. 

All  alms  houses  in  the  State  are  subject  to  visit 
and  examination,  etc,  by  the  board,  or  any  of  ite 
members,  or  any  person  designated  by  it,  or  by  a 
justice  of  the  Supreme  court  upon  ite  application. 
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Among  the  other  charitable  institations  of  the 
State  subject  to  visit,  examination,  etc,  are  the 
Syracuse  State  institution  for  feeble-minded  chil- 
dren ;  New  York  State  hospital  for  crippled  lEoid  de- 
formed children  at  West  Haverstraw;  institutions 
for  juvenile  delinquents;  State  custodial  asylum 
for  feeble-minded  women  at  Newark;  Rome  State 
custodiiEd  asylum  for  feeble-minded  persons  and 
idiots;  Craig  colony  for  epileptics  at  Sonyea;  house 
of  refuge  and  reformatory  for  women  at  Albion, 
Bedford  and  Hudson,  the  latter  now  used  as  a  train-  ^ 

ing  school  for  girls;  the  shelter  for  unprotected 
^Is  at  Syracuse;  anchorage  at  Elmira;  institu- 
tions for  the  care  of  inebriate  women,  and  some 
other  institutions  of  like  nature. 

Placing  out  children.  The  Board  may  issue 
licenses  empowering  the  placing  out  of  destitute 
children  in  families  within  the  State.  Where  prac- 
ticable, a  child  must  be  placed  with  individuals  of 
like  relgious  faith  as  the  parents  of  the  child. 

The  Board,  through  any  member,  officer,  or  duly 
authorized  inspectors,  is  authorized  to  visit  any 
such  child  under  sixteen  years  of  age,  not  legally 
adopted,  so  placed  out. 

4.  State  Charities'  Aid  Association.  Upon  the 
written  application  of  the  State  charities  aid'  asso- 
ciation, through  its  president  or  other  officer  desig- 
nated by  its  board  of  managers,  any  justice  of  the 
Supreme  court  may  grant  to  any  person  named  in 
tiie  application,  orders  to  enable  such  persons,  as 
visitors  thereof,  to  visit,  inspect  and  examine,  in 
behalf  thereof,  any  of  the  public  charitable  institu- 
tions and  State  hospitals  for  the  insane  owned  by 
tiie  State,  and  the  county,  town  and  city  poor 
houses. 

The  persons  so  appointed  must  reside  in  the  coun- 
ties from  which  such  institutions  receive  their  in- 
mates, and  the  appointments  must  be  made  by  a 
justice  of  the  judicial  district  in  which  such  visitors 
reside. 

Persons  in  charge  of  such  institutions  must  admit 
each  person  so  named  in  such  order  into  every  part 
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of  the  institution  to  enable  a  thorough  inspection 
and  examinatidn* 

Such  association  must  make  an  annual  report  to 
the  State  aboard  of  charities  relating  to  such  insti- 
tutions, and  to  the  State  commission  in  lunacy  upon 
matters  relating  to  the  institutions  subject  to  con- 
trol and  inspection  of  such  commission. 

Such  reports  must  be  made  on  or  before  the  first 
day  of  November  for  each  fiscal  year. 

5.  Child  Welfare  Boards.  For  tiie  purpose  of  en- 
abling children  of  widows  to  be  supported  within 
their  own  homes  and  under  the  influence,  guidance 
and  care  of  their  mothers,  in  cases  where  it  would 
otherwise  be  necessary  for  them  to  be  supported  in 
an  institutional  home,  a  law  was  enacted  April  7th, 
1915,  providing  ways  and  means  therefor. 

Members  of  boards.  Boards  are  required  to  be 
established  in  each  county  not  wholly  within  a  city, 
and  in  each  city  wholly  including  one  or  more  coun- 
ties. In  the  first  named  cases  the  board  consists 
of  seven  members  of  which  the  superintendent  of 
th6  poor  is  an  ex-ofiicio  member,  and  if  one  or  more 
lars  for  each  day's  attendance  at  a  meetmg  of  the 
county  judge  designates.  In  the  case  of  dty  boards 
they  shall  consist  of  nine  members  of  which  the 
commissioner  of  public  charities  is  an  ex-officio 
member. 

In  the  case  of  county  boards,  the  six  members 
are  to  be  appointed  by  the  county  judge,  and  the 
term  of  office,  after  the  first  constituted  board,  of 
each  member  is  six  years.  At  least  two  members 
must  be  women. 

In  the  case  of  the  city  boards,  the  eight  mras- 
bers  are  to  be  appointed  by  the  mayor,  and  the 
term  of  office,  after  the  first  constituted  board,  of 
each  member  is  nine  years.  At  least  three  members 
must  be  women. 

The  members  must  serve  without  compensation 
for  their  services,  but  where  appropriations  are 
made  for  the  use  and  work  of  the  board  they  may 
be  paid  their  actual  expenses  incurred  in  the  per- 
formance of  their  duties. 
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Appnq^riatioiis.  Ajmropriation  of  money  for  the 
reUd  of  widows  under  this  law  come  from  the 
comity  or  city  through  the  board  of  supervisors  or 
the  board  of  estimate  and  apportionment,  as  the 
case  may  be.  It  is  within  the  discretion  of  such 
boards  to  make  an  appropriation  or  not.  In  many 
counties  the  boards  have  made  proper  provisions  in 
the  way  of  mon^  for  the  relief  of  widows  under 
this  law.  In  some  counties  the  boards  have  either 
failed  or  refused  to  make  any  appropriation. 

The  child  welfare  boards  are  forbidden  to  expend 
or  contract  to  expend  any  money  under  this  law 
unless  funds  have  been  appropriated  for  the  pur- 
pose. 

The  powers  and  duties  of  the  board.^ — ^Must  meet 
fix  dates  for  meetings,  which  must  be  at  least 
monthly.  Establish  rules  for  the  conduct  of  its 
business,  which  shall  provide  for  the  careful  inves- 
tigation of  all  applicants  for  allowances  and  the 
adequate  supervision  of  all  persons  receiving  allow- 
ances. 

Keep  a  full  and  complete  record  in  every  case 
coming  dther  directly  or  indirectly  within  the  juris- 
diction of  the  board,  which  record  shall  be  avail- 
able to  the  proper  authorities  of  the  dty  or  county 
interested. 

Consider  applications  for  and  grant  such  allow- 
ances, in  case  of  an  appropriation,  as  the  law  per- 
mite.  An  allowance  is  made  in  the  discretion  of 
the  board,  and  upon  a  majority  vote  of  the  board 
duly  entered  upon  the  minutes  at  any  regular  or 
special  meeting,  and  the  same  may  be  increased  or 
dmiinished  or  totaUy  withdrawn,  in  the  discretion 
of  the  board. 

Report  annually  in  detail,  in  counties  to  the  board 
of  supervisors,  and  in  cities  to  the  mayor,  the  result 
of  its  transactions  for  the  preceding  fiscal  year, 
with  such  conclusions  and  recommendations  as  may 
be  deemed  proper,  and  of  toner  if  required  by  the 
supervisors  or  mayor. 
48 
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Submit  annnaDy  to  the  proper  fiscal  authorities 
an  estimate  of  the  funds  required  to  carry  out  the 
purposes  of  the  law;  in  a  county  before  the  annual 
meeting  of  the  board  of  supervisprs  for  appropriat- 
ing: nx>neys  and  levying  taxes,  and  in  a  ci^  at  the 
time  provided  by  law  for  the  submission  of  other 
departmental  estimates. 

Be  subject  to  the  general  supervision  of  the  State 
board  of  charities,  and  make  such  reports  as  such 
board  may  require. 

Allowances.  Allowances  are  to  be  made  to  only 
such  persons,  and  for  such  purposes,  and  in  the 
manner,  as  provided  by  this  law. 

An  application  for  allowance  is  to  be  made  upon 
such  forms  as  provided  for  by  the  boaxd,  and  may 
be  made  directly  to  the  local  board  or  to  any  mem- 
ber theireof .  ^  allowance  must  not  be  granted 
unless  the  board  is  satisfied  that  the  mother  is  a 
suitable  person  to  bring  up  her  own  children,  and 
is  otherwise  legally  entitled  to  relief  under  this 
law,  and  that  aid  is  necessary  to  prevent  the  care 
of  such  child  or  children  in  an  instijtutional  home. 

An  allowance  cannot  be  made  for  a  longer  period 
than  six  months  without  renewal,  but  may  be  re- 
newed or  continued  from  time  to  time  at  tiie  same 
or  different  amounts,  for  similar  periods  or  less, 
either  successively  or  intermittently,  or  may  be  re- 
voked at  the  pleasure  of  the  board. 

An  allowance  cannot  exceed  the  amount  or 
amounts  which  it  would  be  necessary  to  pay  to  an 
institutional  home  for  the  care  of  such  diild  or 
children. 

Allowances  are  to  be  paid  out  of  moneys  appro- 
priated for  such  purpose  as  above  noted,  or  other- 
wise available  by  the  board  for  such  purpose. 

Who  entitled  to  aid.  Widowed  mothers  with  one 
or  more  children  under  the  age  of  sixteen  years, 
provided  such  mothers  are  proper  persons,  men- 
tally, morally  and  physically  to  care  for  and  bring 
up  such  child  or  children;  and  further,  that  her 
deceased  husband  was  a  citizen  of  the  United  States 
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at  the  time  of  his  death,  and  that  such  widow  has 
been  a  resident  of  the  county  or  of  the  city  wherein 
the  application  is  made,  for  a  period  of  two  years 
immediately  preceding  the  apphcation. 

A  widow  must  be  in  such  need  of  aid  that  with- 
out it  she  must  have  her  child  or  children  cared  for 
in  an  institutional  home,  and  of  this  fact  the  board 
must  be  satisfied  before  it  can  grant  an  allowance; 
and  she  must  also  be  a  person,  in  the  opinion  of  the 
board,  who  is  a  suitable  mother  to  bring  up  her  own 
children. 

Complaints  and  penalties. — ^A  person  having 
knowledge  of  relief  being  granted  in  violation  of 
this  law,  may  file  a  verified  complaint,  in  writing, 
with  the  State  board  of  charities  setting  forth  the 
particulars. 

A  person  who  procures  or  attempts  to  procure, 
directly  or  indirectly,  any  allowance  hereunder,  for 
or  on  actount  of  a  person  not  entitled  thereto,  or 
knowingly  or  wilfully  pays  or  permits  payment  to 
any  person  not  entitled  to  reli^  hereunder,  will  be 
guilty  of  a  misdemeanor. 
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CHAPTER  XVI 

DEEDS  AND  MORTGAGES 

1.  Deeds 

2.  Mortgages  on  real  propetty 

3.  Chattel  mortgages 

1.  Deeds« — ^Except  by  act  or  operation  of  law,  or 
by  last  will  and  testament,  no  estate  or  interest  in 
real  property,  beyond  a  lease  for  a  term  not  exceed- 
ing one  year,  can  be  created,  granted,  assigned,  sur- 
rendered, or  conveyed,  or  declared,  except  by  a  deed 
or  conveyance  in  writing,  subscribed  by  the  person 
so  creating,  granting,  assigning,  surrendering,  de- 
claring or  conveying  same,  except,  that  such  person 
may  so  sign,  execute  and  deliver  same  through 
another  upon  whom  such  power  has  been  conferred 
by  a  written  power  of  attorney. 

The  execution  of  a  deed  must  be  acknowledged 
before  a  Notary  Public  or  other  person  authorized 
to  take  acknowledgments  thereof. 

The  title  or  interest  intended  to  be  conveyed  vests 
in  the  grantee  only  upon  the  delivery  to  and  accept- 
ance by  him  of  the  deed.  This  must  take  place  dur- 
ing the  lifetime  of  the  parties. 

The  grantor  cannot  convey  any  greater  interest 
or  title  than  he  or  she  possesses,  though  a  less  es- 
tate may  be  granted  and  conveyed. 

The  grantor  must  be  a  person  capable  of  making 
a  valid  contract.  Infants,  idiots,  and  persons  de- 
clared to  be  of  unsound  mind,  cannot  make  and 
execute  a  valid  deed.  Title  from  such  incomnetent 
persons  can  only  be  obtained  through  a  deed  exe- 
cuted pursuant  to  a  decree  of  a  competent  court 

Deeds  are  known  aa  Warranty;  Full  Covenant 
Warranty;  Quit-claim;  Referee's;  Trustees';  Execu- 
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tor's ;  SherilTs  Committees ;  Guardians,  and  Admin- 
istrators. 

Referee's  Deeds  are  those  executed  by  a  person 
known  as  a  referee  appointed  by  a  court  in  a  pro- 
ceeding under  which  real  property  is  directed  to  be 
sold  and  conveyed. 

Sheriff's  deeds  are  executed  pursuant  to  a  sale 
under  an  execution,  or  when  directed  to  be  made 
by  him  in  an  addon.  Tmstee^s  deeds  are  those  of 
trustees  under  a  will,  or  those  appointed  by  a  court, 
and  their  authority  to  convey  is  obtained  either 
from  the  will  or  onler  of  the  court 

Executors  derive  their  power  to  execute  deeds 
and  convey  real  property  only  under  the  terms  of 
a  will  appointing  them. 

Committees,  admfaiistrators  and  guardians  have 
no  power  to  execute  deeds  and  convey  property  ex- 
cept by  authority  of  a  court  having  jurisdiction. 

A  married  woman  may  execute  a  deed  conveying 
her  separate  real  property,  if  otherwise  competent, 
as  fully  as  a  man  or  an  unmarried  woman.  Her 
husband  need  not  join  with  her  in  its  execution. 

She  may  Join  with  her  husband  in  the  execu- 
tion of  a  deed  of  his  lands,  and  by  so  doing  re- 
leases her  inchoate  right  of  dower  therein.  Unless 
she  so  joins  a  purchaser  takes  title  subject  to  such 
dower  right.  She  cannot  release  directly  to  her 
husband,  nor  to  any  person  who  has  no  title  or 
interest  in  the  land  to  which  her  dower  right  at- 
taches. She  may  authorize  her  husband,  uirough 
a  power  of  attorney,  to  sign  her  name  and  execute 
a  deed  of  her  separate  property,  or  to  release  her 
dower  right. 

A  husband  and  wife  can  convey  real  property 
directly  from  one  to  another,  and  without  any  fur- 
ther consideration  therefor  than  mutual  love  and 
ejection,  provided  such  conveyance  is  not  made  with 
intent  to  defraud,  defeat  or  delay  the  rights  of 
creditors. 

A  deed  to  a  husband  and  wife  jointly,  creates  a 
tenancy  by  the  entirety  in  the  grantee,  and  upon 
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the  death  of  the  one  the  .survivor  owns  the  proi>- 
erty  alone  without  any  further  act  or  proceeding. 

Deeds  of  conveyance  may  contain  reservations  to 
the  grantor  and  to  his  or  her  heirs  and  assigns,  as 
for  instance — a  life  estate,  or  a  right  of  way  over 
the  lands,  or  the  right  to  take  and  use  water,  etc 

Deeds  may  contain  restrictions  as  to  certain  uses 
to  which  the  property  may  be  put,  for  instance — 
that  no  building  shall  be  erected  thereon  within  a 
certain  distance  of  a  street,  or  to  cost  less  than  a 
specified  sum,  or  that  the  premises  shall  not  be  used 
for  certain  specified  business,  and  the  acceptance  of 
the  deed  in  such  cases  will  bind  the  grantor  to  re- 
spect such  conditions. 

To  be  good  as  against  subsequent  grantees,  or 
mortgagees,  for  value  received,  and  without  notice, 
the  cteed  must  be  recorded  in  the  office  of  the  regis- 
ter or  county  clerk  of  tiie  county  in  which  the  real 
property  conveyed  is  situated.  &  in  more  than  one 
oountx  it  should  be  recorded  in  each  such  county. 

If  a  deed  is  executed  before  a  Notary  or  other 
officer  outside  of  the  county  of  record,  unless  such 
Notary  has  a  certificate  filed  therein,  or  the  officer 
is  an  officer  of  a  court  of  record,  a  derk's  certificate 
must  be  obtained  from  the  clerk  of  the  county  of 
such  offidd  before  the  deed  can  be  recorded. 

Under  the  present  war  revenue  act  there  must  be 
affixed  to  eadi  deed  of  conveyance  revenue  stamps 
to  the  amount  of  fifty  cents  for  each  five  hundred 
doDiurs  of  the  value  of  the  premises  conveyed,  pro- 
vided the  value  be  in  excess  of  one  hundred  dollars. 
Failure  to  so  affix  stamps  does  not  invalidate  the 
deed  or  affect  the  title,  but  it  does  subject  the 
grantor  to  a  heavy  penalty. 

2.  Mortgages. — ^A  mortgage  is  an  instrument 
whereby  real  property  is  conveyed  as  collateral  se- 
curity for  the  payment  of  a  debt.  There  is  usually 
executed  and  delivered,  concurrently  with  the 
mortgage,  a  bond  which  represents  Uie  debt  and 
the  obligation  to  pay  the  debt.  The  bond  is  usually 
written  in  a  penalty  of  twice  the  amount  of  the 
debt  secured  thereby. 
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Mortgages  must  be  executed  in  the  same  manner 
as  a  deed,  and  may  be  executed  by  another  person 
through  a  written  power  of  attorney  conferring 
power  so  to  do. 

Mortgages  may  be  executed  by  any  person  capa- 
ble of  executing  a  deed,  and  may  convey  the  whole 
fee,  or  a  lesser  interest  in  real  property— for  in- 
stance, a  person  may  mortgage  a  life  estate,  or  an 
undivided  interest  in  land,  or  an  estate  for  years, 
or  such  interest  as  he  or  she  may  have. 

Mortgages  can  only  be  executed  by  executors 
named  in  a  will  when  such  persons  are  empowered 
so  to  do  by  express  provisions  of  the  will,  or  when 
clothed  with  such  power  by  a  decree  of  a  proper 
court. 

Infants,  idiots  and  lunatics  cannot  execute  a  valid 
mortgage,  and  their  property  can  only  be  encum- 
bered by  mortgage  through  a  proceeding  in  a  court 
of  competent  jurisdiction  for  that  purpose. 

Religious  and  charitable  organizations  and  certain 
corporations,  can  only  mortgage  their  property  upon 
consent  of  a  proper  court. 

Mortgages  must  have  some  stipulated  time  when 
the  amount  secured  to  be  paid  becomes  due  and 
pajrable.  As  they  usually  provide  for  pa3rment  of 
interest,  the  time  of  such  payment  should  be  care* 
fully  set  out.  Interest  must  not  be  for  a  greater 
rate  than  the  legal  rate,  viz — in  this  State  six  per 
cent,  per  annum.  Agreement  to  receive  and  the 
acceptance  thereof  of  any  greater  rate  renders  the 
mortgagee  guilty  of  usury  and  liable  to  forfeiture  of 
the  whole  principal  secured,  and  in  addition  to  im- 
prisonment. 

Mortgages  may  be  assigned  to  other  persons  by 
the  mortgagee  executing  in  the  same  manner  as  a 
deed,  a  written  assignm^it  thereof,  whereby  he  or 
she  assigns  the  title  to  the  money  due  or  to  grow 
due  to  Qie  assignee.  An  assignment  may  be  exe- 
cuted simply  as  collateral  security  for  the  payment 
of  another  debt  of  the  mortgagee,  and  when  paid 
it  will  be  necessary  that  the  mortgage  be  reassigned 
in  the  same  manner  as  the  original  assignment. 
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Mortgages  are  known  as  first,  second  and  third 
mdrtgagcsy  according  to  the  ordtf  in  which  they  are 
recorded.  A  mortgagee  should  promptly  attend  to 
the  recording  of  a  mortgage  in  the  register's  or 
clerk's  office  of  the  comity  or  comities  in  which  the 
property  covered  is  situated,  for  it  will  be  second  or 
subsequent  to  a  mortgage  recorded  prior  thereto, 
and  as  against  a  bona  fide  purchaser  of  said  prop- 
erty for  value  and  without  notice,  it  will  not  be 
good,  and  neither  will  it  be  good  as  against  judg- 
ments docketed  prior  to  such  recording. 

In  addition  to  the  regular  recordmg  fee  the  mort- 
gagee must,  at  the  time  of  recording,  pay  what  is 
known  as  a  recording  tax  of  one-half  of  one  per  cent 
of  the  principal  sum  secured  to  be  paid  by  such 
mortgage.  The  clerk  is  not  allowed  to  record  the 
mortgage  until  such  tax  is  paid.  Payment  of  this 
tax  exempts  the  mortgagee  from  local  assessment 
and  taxation  on  account  of  such  investment 

A  mortgage  is  satisfied  of  record  by  the  execution 
of,  by  the  mortgagee,  and  the  recording  in  the  same 
office  where  the  mortgage  is  recorded,  of  a  written 
instrument  acknowledging  pajonent  of  the  mortgage 
debt,  and  consenting  thereby  to  the  discharge  of 
^e  mortgage. 

Unless  a  mortgage  was  given  to  secure  the  pay- 
ment of  a  portion  of  the  purchase  price  of  the  prop- 
erty covered,  the  wife  of  a  married  man  must  join 
in  file  mortgage,  otherwise  her  dower  right  will  pre- 
cede the  lien  of  the  mortgage.  If  a  husband  and 
wife  own  the  property  jointly  they  will  have  to  join 
in  tiie  execution  to  convey  the  whole  title. 

la  the  case  of  separate  property  of  a  married 
woman,  her  husband  need  not  join  for  she  can  exe- 
cute a  deed  or  mortgage  conveying  good  title  with- 
out his  consent  or  act. 

Upon  failure  to  make  payment  of  the  principal,  or 

any  part  thereof,  or  of  the  interest  when  due,  or  to 

comply  with  any  other  stipulation   or   agreement 

therein  contained  to  be  performed,  the  mortgagee 

44 


846  DEEDS  AND  MORTGAGES 

may  institate  an  action  in  a  proper  court  to  f  orodose 
the  mortgage  and  obtain  a  juogment  directing  tiie 
Bsiit  of  the  premiaes  to  satisfy  the  mortgage  debt. 
In  case  of  a  sale  at  less  than  the  sum  due,  with 
costs,  the  mortgagee,  if  he  holds  a  bond,  will  be  en- 
titied  to  a  judgment  against  the  person  executing 
the  bond,  and  against  any  person  who  has  purchased 
the  property  prior  thereto  who  has  assumed  and 
agreed  to  pay  tiie  mortgage,  for  such  deficiency. 

CSiattd  mortgages* — ^These  are  mortgages  given 
to  secure  the  payment  of  a  debt,  and  cover  per- 
sonal pnmerty. 

For  a  further  discussion  of  the  subject  of  deeds, 
real  property  mortgages,  and  chattd  mortgages,  see 
chapters  Vfi  and  Xm  of  Part  I,  and  chapters  X 
and  XI  hereof. 


CHAPTER  XVn 

LEASES 

1.  Verbal  leases 

2.  Written  leases 

3.  Holding  over  under 

4.  Recovery  of  rent 

5.  Sub-letting 
&  Repairs^  etc. 

7.  Injury  or  destruction,  etc. 

8.  Summary  proceedings— Removal  of  tenant 

1.  Verbal  leases* — ^A  verbal  lease  of  land  for  one 
year  or  less  is  good.  If  a  lease  be  made  for  one 
year  and  the  tenant  holds  over  into  the  second  year 
with  the  consent  of  the  landlord,  it  will  amount 
to  a  renewal  of  the  lease  for  another  year,  and  the 
landlord  and  tenant,  each,  may  hold  the  other  there- 
under according  to  the  terms  of  the  oris^mal  lease. 

2.  Written  leases* — ^All  leases  to  run  for  a  longer 
~  than  one  year  must  be  in  writing  and  signed 

by  the  parties  thereto.  A  lease  of  agriculkiral 
limds,  for  the  purposes  of  agriculture,  cannot  be 
made  for  a  longer  period  than  twelve  years. 

A  lease  to  run  for  more  than  three  years  must  be 
recorded  in  the  county  clerk's  office  of  the  county 
where  the  property  is  situated,  to  be  good  as  against 
third  parties  becoming  interested  in  the  property 
without  actual  notice  thereof. 

In  New  York  city  an  agreement  for  the  occu- 
pancy of  real  property  which  does  not  particularly 
specify  the  duration  of  the  occupation,  will  be 
deemed  to  continue  until  the  first  day  of  May  next 
after  the  possession  commences  tiiereunder,  and 
uidess  otiierwise  expressed  in  the  agreement,  rent 
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will  be  payable  at  the  usual  quarter  days  for  the 
payment  of  rent  m  that  city. 

3.  Holdiiiflr  o^er  under* — A  tenant  for  a  term  of 
years  or  for  one  year,  who  holds  over  his  or  her 
term,  becomes  a  tenant  from  year  to  year.  A  ten- 
ancy by  the  month  can  only  be  created  by  a  special 
agreement  or  implied  from  the  manner  in  which  the 
rent  is  paid — ^that  is,  in  the  absence  of  an  agree- 
ment if  the  rent  is  paid  monthly,  it  will  be  con- 
sidered a  lease  from  month  to  month,  and  the  hold- 
ing over  into  any  month  makes  the  tenant  one  for 
that  month  and  liable  for  rent  therefor. 

4.  Recovery  of  rent« — ^The  landlord  may  recover 
a  reasonable  compensation  for  the  use  and  occupar 
tion  of  real  property,  by  any  person,  under  an 
agreement,  and  a  parol  lease  or  other  agreement 
may  be  used  as  evidence  of  the  amount  to  which 
he  or  she  is  entitled. 

5.  Sub-letting* — ^Unless  prohibited  by  the  terms 
of  the  lease,  a  tenant  may  sub-let  the  premises  for 
the  duration  of  his  lease.  Unless  the  landlord  ac- 
cepts the  new  tenant  and  releases  the  original  ten- 
ant from  liability  for  rent,  he  will  still  be  liable  to 
the  landlord  for  any  default  in  payment  on  the 
part  of  the  new  tenant. 

6.  Repairs,  etc« — ^There  is  no  implied  warranty  on 
the  part  of  a  landlord  that  the  leased  premises  are 
tenantable  or  suitable  for  the  tenant's  busines,  but 
a  lease  of  a  building  in  course  of  construction  im- 
plies a  warranty  that  it  shall  be  fit  for  use  at  the 
commencement  of  the  term. 

A  landlord  is  not  bound  to  make  repairs  during 
the  term  of  a  lease  unless  by  special  agreement, 
unless  he  be  the  owner  of  an  apartment  house 
leased,  in  whi<^  case  he  is  bound  to  keep  in  repair 
the  pipes  used  in  common  by  the  tenants.  Neither 
can  a  tenant,  witiiout  a  special  agreement  with  the 
landlord,  make  repairs  at  the  landlord's  expense. 

In  the  absence  of  an  agreement  whereby  uie  land- 
lord is  to  make  repairs,  the  tenant  is  required  to 
make  ordinary  repairs — ^that  is,  repairs  he  deems 
necessary  for  his  enjoyment  of  the  premises. 
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A  lease  may  contain  such  covenants  as  to  reimira, 
etc,  as  the  parties  agree  upon,  whereupon  the 
parties  will  be  bound  to  perform  such  covenants,  or 
be  liable  for  such  damages  as  the  other  suffers  from 
a  default 

7.  Injury  to  or  destmctioii  of  buflding* — ^If  a 
building  leased  or  occupied,  is  destroyed  or  so  in- 
jured by  the  elements,  or  from  any  odier  cause,  as 
to  be  untenantable  and  unfit  for  occupancy*  in  the 
absence  of  an  agreement  in  writing  to  the  con- 
trary, the  lessee  or  occupant  may,  if  such  injury  or 
destruction  occurred  without  his  or  her  fault  or 
neglect,  quit  and  surrender  possession  of  the  prem- 
ises, and  will  not  be  liable  for  any  rent  from  the 
time  of  such  surrender.  Rent  accrued  to  such  time 
however  must  be  paid. 

The  injury  or  destruction  contemplated,  must  be 
the  result  of  some  sudden  or  unexpected  action,^  and 
not  the  result  of  ordinary  and  gradual  deteriorar 
tion  and  decay. 

8.  Terminating  tenancy* — ^A  tenant  is  required  to 
vacate  at  the  termination  of  the  lease,  and  no  notice 
to  quit  is  required  to  be  given  where  the  landlord 
and  tcmant  have,  by  mutual  agreement,  fixed  the 
terms  when  the  lease  is  to  expire.  A  mere  vacating 
on  the  part  of  the  tenant  at  the  end  of  the  term 
terminates  the  relation  between  the  parties  and  all 
obligations  growing  out  of  it. 

A  lease,  for  illustration,  to  ''May  1st,"  expires  at 
midnight  of  April  80,  next,  but  a  lease  for  one  year 
from  May  1st,  expires  at  noon  on  the  first  day  of 
the  following  May,  or  at  noon  on  May  second,  if  the 
first  falls  on  Sunday. 

A  rental  by  the  month  or  a  tenancy  at  will  or 
aiifferance  can  be  terminated  only  by  giving  to  the 
tenant  one  month's,  or  thirty  days,  notice  to  quit 
and  sunrender.  In  the  case  of  tenancies  by  the 
month,  the  notice  must  have  reference  to  the  end 
of  a  month — ^that  is,  a  tenant  cannot  be  required  to 
vacate  prior  to  the  expiration  of  his  monthly  term. 
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In  the  case  of  a  tenancy  at  will  or  sufferance,  the 
notice  must  be  written,  and  must  fix  the  time  when 
the  tenant  is  required  to  vacate. 

A  lease  by  a  tenant  for  life  is  terminated  at  hia 
death.  Foreclosure  sale  of  the  premises  under  a 
mortgage  lien  thereon  prior  to  that  of  the  tenant, 
if  he  or  she  is  served  as  a  party  in  the  action,  ter^ 
minates  the  tenancy.  The  taking  of  a  new  lease,  by 
the  lessee,  during  the  period  of  the  prior  one,  oper- 
ates as  a  surrender  of  the  former. 

Whenever  the  lessee  or  occupant,  other  than  the 
owner,  shall  use  the  premises  or  any  part  thereof, 
for  any  illegal  trade,  manufacture  or  business,  the 
lease  or  agreement  under  which  same  are  occupied 
will  become  void,  and  the  landlord  may  enter  upon 
such  premises. 

The  owner  of  such  property  knowingly  leasing  or 
giving  possession  thereof  for  such  business,  or  know- 
ingly permitting  the  same  to  be  so  used,  is  liable 
both  severally  and  jointly  with  the  tenant  or  tenants 
or  occupants  for  dsmfiage  resulting  from  such  use. 

If  a  tenant  give  notice  of  intention  to  quit  the 
premises,  and  does  not  accordingly  deliver  posses- 
sion thereof  at  the  time  specified  in  such  notice, 
he  or  his  personal  representatives  will  be  liable  to 
the  landlord  for  double  rent  for  the  overtime,  and 
the  same  may  be  recovered  in  the  same  manner  as 
the  single  rent. 

Where,  on  the  termination  of  an  estate  for  life 
or  for  years,  the  person  entitled  to  ^ssession  de- 
mands the  same,  and  serves  the  required  notice  to 
quit,  the  tenant  holding  over  after  the  time  he  is 
required  to  quit,  will  be  liable  to  pay  to  the  person 
so  kept  out  of  possession,  or  his  representatives;  at 
the  rate  of  doable  the  yeariy  value  of  the  property 
for  the  time  he  so  remains  in  possession,  together 
with  all  damages  incurred  by  the  person  entitled 
to  possession. 

A  special  rule  applies  in  New  York  dty  and 
Brooklyn,  and  provideis  tiiat  no  monthly  tenant  shall 
be  removed  on  the  ground  of  holding  over,  except 
when  the  lease  expires  on  the  first  day  of  May, 
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unless  at  least  five  days  before  the  expiration  of 
the  term,  a  written  notice  is  served  upon  the  tenant 
requiring  him  to  surrender  the  premises  on  the  day 
when  his  term  expires. 

8.  Summary  prooeedings. — ^In  either  of  the  fol- 
lowing cases  a  tenant  may  be  removed  from  prem- 
ises occupied  by  him  as  tenant- 
Where  he  holds  over  after  the  expiration  of  his 
term,  without  the  consent  of  his  landlord;  where 
he  holds  over,  without  like  consent,  after  default  in 
payment  of  rent,  and  a  demand  of  the  rent  has  been 
made,  or  at  least  three  days  notice  in  writing  re- 
quiring either  the  payment  of  the  rent  or  posses- 
sion of  the  premises,  has  been  served  upon  the 
tenant;  where  in  any  city  he  holds  over  after  de- 
fault in  the  payment,  for  sixty  days  after  payable, 
any  taxes  or  assessments  levied  on  such  premises 
which  he  has  agreed  to  pay,  and  a  dpmand  for  the 
payment  thereof  has  been  made,  or  at  least  three 
days  notice  in  writing  has  been  served  requiring 
either  such  payment  or  possession  of  the  prem- 
ises; where,  being  in  possession  under  a  lease  for 
a  term  of  three  years  or  less,  he  has  during  the 
term,  taken  the  benefit  of  an  insolvent  act,  or  been 
adjudicated  a  bankrupt  under  the  bankrupt  law  of 
the  United  States ;  where  the  premises,  or  any  part 
thereof,  are  used  as  a  bawdy  house  or  place  of  as- 
signation for  lewd  persons,  or  for  purposes  of  pros- 
titution, or  for  any  illegal  business.    Also, 

Where  the  property  has  been  sold  by  virtue  of 
an  execution,  or  upon  foreclosure  proceedings  and 
the  title  thereunder  has  been  perfected;  where  the 
property  is  held  under  an  agreement  to  occupy  and 
cultivate  same  upon  shares,  or  for  a  share  of  the 
crops,  and  the  time  fixed  for  the  occupancy  has  ex- 
pired ;  where  a  person  has  intruded  into,  or  squatted 
upon,  real  property,  without  permission  of  the  per- 
son entitied  to  possession,  and  such  occupancy  has 
continued  without  permission  of  the  latter;  or,  if 
permission  was  given,  it  has  been  revoked,  and  no- 
tice of  revocation  given  to  the  person  or  persons  to 
be  removed. 
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Removal  and  re-entry  can  only  be  made  and  had 
in  a  peaceable  manner— that  is,  through  a  proceed- 
ing in  some  court  of  competent  jurisdiction,  and  as 
prescribed  by  law. 

AppUcatioii  f mr  removal  must  be  made  by  a  per- 
son entitled  to  possession  to  a  proper  court,  by  a 
written  verified  petition  describing  uie  premises  and 
a  statement  of  the  facts  upon  which  the  claim  to 
right  to  possession  is  claimed.  Upon  presentation 
of  such  petition  the  court  will  issue  a  precept  di- 
rected to  the  person  in  possession,  requiring  him  to 
forthwith  remove  from  the  premises,  or  show  cause 
why  he  should  not  be  removed.  This  must  be  served 
and  be  returnable  not  less  than  three  or  more  than 
five  dayis  after  issue,  except  where  the  proceeding 
is  upon  the  ground  that  the  party  remains  in  pos- 
session after  the  expiration  of  his  term  without  con- 
sent, and  the  application  is  made  on  the  day  of  the 
expiration  of  the  term,  or  the  next  day  thereafter, 
the  precept  may,  in  the  discretion  of  the  judge  or 
justice,  be  made  returnable  on  the  same  day  issued, 
at  any  time  after  twelve  o'dodc,  noon,  and  before 
six  o'clock  in  the  afternoon.  In  the  latter  case  it 
must  be  served  at  least  two  hours  before  return- 
able, and  in  each  other  case  at  least  two  days  before 
the  return  day. 

On  the  return  day,  if  the  tenant  does  not  show 
satisfactory  cause,  and  an  order  is  made  for  his  re- 
moval, a  warrant  will  be  issued  directed  to  the 
sheriff,  constable  or  marshal,  commanding  him  to 
remove  all  persons  from  the  premises.  The  officer 
must  execute  the  warrant  between  the  hours  of 
simrise  and  sunset.  Hie  issuing  of  the  warrant  can- 
cels the  agreement  or  lease  for  the  use  of  such 
premises,  and  annuls  the  relation  of  landlord  and 
tenant.  It  does  not  prevent  the  landlord,  however, 
from  recovering,  by  action,  any  money  due  him  on 
account  of  rent  or  use  and  possession  of  the  prem- 
ises, to  the  time  of  issue  of  the  warrant. 

For  a  further  treatment  of  the  subject  of  leases 
and  rights  of  landlord  and  tenant,  see  chapter  XIV, 
Part  L 
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1.  Civics  defined. — Civic»  is  a  term  derived  from 
the  Latin  word  ^Civiens/'  and  relates  to  a  dty  or 
citizen. 

Associated  with  the  word  Civics  we  often  find 
used  the  term  ''Civil."  This  word  is  derived  from 
the  Latin  word  ^'Civilis,''  and  has  a  broader  appli- 
cation, in  that  it  pertains  to  a  political  division  of 
a  Government,  viz : — a  City  or  State,  or  to  a  citizen 
in  his  or  her  relation  to  his  or  her  fellow  citizens. 

2.  Governments — ^The  term  "Government/'  in  its 
political  signification,  may  be  considered  as  includ- 
ing the  power  by  wUch  communities  are  ruled,  and 
the  means  by  and  the  form  and  manner  in  which 
such  power  is  exercised. 

It  is  the  essence  of  every  Government  that  it 
shitll  represent  the  supreme  power  or  sovereignty 
of  the  State,  and  that  it  shall  thus  be  able  of  sub- 
jecting every  other  will  in  the  community,  whether 
it  be  that  of  the  individual  or  of  a  body  of  indi- 
viduals, to  its  own.  It  has  been  said,  that  "Men 
who  are  civil  do  lead  their  lives  after  one  common 
law  appointing,  them  what  to  do.''  Government  is 
spoken  of,  often,    as  "Civil  Government,"  meaning 
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by  such  term  the  Government  of  an  organized  com- 
munity rendered  to  order  and  subject  to  Govern- 
ment. 

3.  Forms  at  government. — The  forms  in  which 
communities  have  sought  to  realize  the  idea  of  gov- 
ernment have  been,  from  very  early  times,  divicted 
into  classes,  viz : — Monarchy,  or  that  form  in  which 
the  sovereignty  of  the  State  is  placed  in  the'  himds 
of  a  single  individual ;  Aristocracy  >  or  that  in  which 
it  is  confided  to  a  select  dass,  supposed  to  be  pos- 
sessed of  peculiar  aptitude  for  its  exercise;  and 
Democracy,  or  that  in  which  it  is  retained  by  the 
community  itself,  and  exercised  either  directly,  or 
individuaUy,  by  means  of  representative  institu- 
tions, as  in  the  constitutional  States  of  nuxlem 
times. 

Every  government,  whatever  its  form,  effects  the 
realization  of  its  necessary  character  by  the  exer- 
cise of  three  distinct  functions,  viz: — ^the  legisla- 
tive, the  judicial,  and  the  executive.  The  legisla- 
tive function  consists  in  expressing  its  sovereign 
WiU  with  reference  to  a  particular  matter,  that  is, — 
to  framing  and  enacting  laws  by  which  the  sub- 
jects are  to  be  ruled.  The  judicial  function  consists 
m  applying  the  general  rule  thus  enunciated  to  in- 
dividual cases  in  which  dispute  as  to  its  application 
arise;  and  the  executive  function  consists  in  carry- 
ing into  effect  the  determinations  of  the  sovereign 
will,  whether  such  be  expressed  in  the  exercise  of 
the  legislative  or  judicial  functions. 

A  ^qmblic  is  a  form  of  democracy  in  which  the 
sovereign  power  is  lodged  either  in  certain  privi- 
leged mendbers  of  the  communi^, — ^that  is,  in  the 
doctors,  or  in  the  whole  community.  It  is,  in  other 
words,  a  political  community  in  which  the  ^sfran- 
chised  citizens  choose  representatives  to  make,  con- 
strue and  enforce  the  laws.  Such  is  the  form  of 
government  in  the  United  States  of  America,  which 
is  known  as  a  democratic  republic,  having  a  written 
constitution  which  assures  to  the  mass  of  its  people 
a  greater  degree  of  freedom,  and  at  the  same  time 
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more  stability  of  institatioiis  than  that  afforded 
under  a  pure  democracy  unxestrained  by  a  stable 
constitution  and  likely  therefore  to  suffer  from  ill 
advised  and  easily  effected  changes. 

Republics  are  of  three  kinds: — ^Federal,  Central- 
ized and  Confederatioik  A  Centralized  republic  is 
one  in  which  all  the  powers  are  exercised  by  the 
central  government,  local  self  government  being 
suppressed.  France  is  such  a  republic  A  Confed- 
eration is  a  republic  in  which  the  central  govern- 
ment is  weak,  the  country  being  really  a  league  or 
partnership  of  practicfdly  independent  States. 
Such  was  practically  the  form  of  government  first 
established,  under  the  Articles  of  Confederation.  A 
federal  republic  is  one  in  which  only  part  of  the 
powers  of  government  are  exercised  by  the  Nation 
as  a  whole,  the  remainder  being  exercised  by  the 
several  States  of  which  the  nation  is  composed.  The 
United  States  of  America  is  a  federal  republic,  Swit- 
zerland is  also  a  like  republic. 

4.  Natiim  and  State.^The  term  ''Nation''  is  quite 
synonymous  with  ''people,''  and  is  usually  applied  to 
the  whole  body  of  people  coming  under  tiie  jurisdic- 
tion of  the  federal  government.  A  nation  may  be  so 
divided  politically  as  to  constitute  several  States. 

A  State  may  be  defined  to  be  a  body  politic,  or 
society  of  people,  united  together  under  common 
laws  for  the  purpose  of  promoting  their  mutual 
safety  and  advantage  by  their  combined  strength. 
The  term  is  often  employed  as  importing  the  same 
thing  with  nation.  As  referred  to  herein  "State" 
will  be  understood  to  mean  the  several  members  of 
the  American  Union,  while  the  term  "Nation"  will 
be  applied  to  the  whole  people  of  the  Union. 

A  State  is  either  sovereign  or  dependent.  Sov- 
ereign when  there  resides  within  itself  a  supreme 
and  absolute  power,  acknowledging  no  superior,  and 
depeident  when  in  any  degree  or  particular  its  au- 
thority is  limited  by  an  acknowledged  power  else- 
where. 

In  the  American  Constitutional  law  the  powers  of 
sovereignty  are  classified,  and  some  of  them  lyipor- 
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tioned  to  the  Federal  government  for  its  exercise, 
while  others  are  left  with  the  States.  In  some  re- 
spects, therefore,  the  States  are  dependent  and  in 
others  sovereign,  while  also  over  certain  other  sub- 
jects the  States  have  a  qaalilied  dependent  or  de- 
f easable  power,  inasmuch  as  their  action  is  liable 
at  any  time  to  be  overruled,  and  their  powers  to 
become  dormant  by  the  exercise  of  a  superior  power 
conferred  upon  the  nation  over  the  same  subjects. 

5.  Territory. — ^In  the  United  States  it  is  that  or- 
ganized portion  of  the  country  not  yet  admitted  to 
the  general  statehood.  Organization  is  authorized 
by  Congressional  enactment.  It  has  a  legislature 
intrusted  with  limited  powers,  subject  to  Congres- 
sional approval  or  revision.  It  sends  one  delegate 
to  Congress  who  takes  a  seat  in  the  lower  house 
and  has  a  voice  in  territorial  affairs  but  no  vote. 
Its  governor,  judges  and  other  administrative  offi- 
cers are  appointed  by  the  President.  When  the 
population  of  a  territory  becomes  sufficient  to  en- 
title it  to  one  representative  in  the  house,  it  is 
digible  to  acquire,  by  special  act  of  Congress,  a 
State  Constitution  and  be  admitted  to  the  Union 
with  rights  co-equal  with  other  States.  All  the 
States  of  the  Union,  with  the  exception  of  the 
original  thirteen,  and  Texas,  California  and  West 
Virginia,  have  passed  through  the  territorial  stage. 

6.  District  of  Cohimbia. — ^In  the  District  of  Col- 
umbia previous  to  1871,  the  legislative  power  over 
the  District  was  exercised  directly  by  Congress.  In 
that  year  an  act  was  passed  establishing  a  terri- 
torial form  of  government  and  giving  its  citizens 
representation  in  Congress.  In  1874  tiie  territorial 
government  was  abolished,  since  which  time  all  the 
pubUc  affairs  of  the  District  have  been  managed  by 
a  board  of  three  Commissioners  acting  directly  pur- 
suant to  legislation  of  Congress.  Its  citizens  have 
no  representative  in  Congress  and  no  vote  either  in 
District  or  National  affairs. 

7.  County  and  town. — ^In  England  the  county  is 
the  chief  of  the  administrative  areas  into  which 
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the  country  is  divided.  This  division  is  of  ancient 
origin  and  is  attributed  to  the  wisdom  of  the  early 
kings,  and  more  particularly  of  King  Alfred. 

In  the  United  States,  excepting  the  State  of 
Louisiana,  the  county  forms  the  sections  into  which 
the  State  is  divided.  The  financial  affairs  of  the 
county  are  supervised  by  county  officers.  Louisiana 
is  divided  into  parishes  instead  of  counties. 

Towns  are  divisions  of  the  county.  In  New  York, 
Massachusetts  and  other  New  England  colonies, 
towns  existed  before  counties  were  created,  the 
counties  having  been  formed  by  a  union  of  towns. 
Virginia  has  no  towns,  the  county  being  the  chief 
unit  of  local  government. 

&  Cities  and  villages* — ^The  first  cities  were  orig- 
inally unions  of  tribes  that  had  ceased  wandering 
and  had  settled  down  about  a  common  altar  and  a 
common  citadel  of  defense.  A  gathering  together 
of  people  primarily  for  their  better  defense  against 
attacks  by  other  tribes.  Such  a  dty  was  the  first 
form  of  the  State. 

In  England  the  City,  at  its  beginning,  was  little 
more  than  an  ordinary  English  township  more 
thickly  populated  only  than  usual.  Such  cities 
grew  up  at  certain  places  where  the  people  gath- 
ered for  manufacture  or  trade.  And  so  in  this 
country,  cities  have  grown  up  from  originally  small 
settlements,  called  hamlets  or  villages,  becoming 
in  time,  by  authority  of  the  State,  a  community  of 
people  known  as  the  city.  Each  city  is  chartered  as 
such  by  the  State  and  is  dependent  upon  it  for  its 
particular  form  of  municipsu  government. 

A  Village  is  simply  a  small  settlement  of  people, 
and  may  or  may  not  have  its  own  local  government 
distinct  from  the  government  of  the  town  in  which 
it  is  located,  depending  upon  whether  it  be  an  in- 
corporated village  or  not.  A  village  with  a  certain 
prescribed  population  within  a  prescribed  area  may, 
under  the  law,  vote  to  form  themselves  into  a  dis- 
tinct municipal  corporation  with  a  village  govern- 
ment. 
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The  f orc^ing  defines  and  outlineB  in  brief  the 
several  political  divisions  of  the  coontry  in  which 
we  live. 

The  organization  and  government  of  each  division 
and  the  rights^  daties  and  responsibilities  of  the 
people  thereunder  will  be  outlined  in  the  f oUowing 
pages. 
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1.  Coloiiial  Pre-war  Period 

2.  Dedintiaii  of  iDdenaideiioe 

3.  Articles  of  Cooledcration 

4.  Central  govemment 

5.  Failure  of  the  goveniment 

6.  Constitittiooal  Convention 

7.  The  Constitutioo 

1.  CMonial  Pre-War  Periodr— When  George  DX 
came  to  the  throne  of  England  in  1760,  his  subjects 
in  America  numbered  nearly  two  million  people, 
occupying,  with  respect  to  territorial  division,  thir- 
teen colonies,  and  having  respectively  three  forms 
of  govemment,  viz: — Charter,  Proprietory,  and 
RoyaJ.  Massachusetts,  Rhode  Island  and  Connecti- 
cut had  the  former.  Maryland  and  Pennsylvania 
(with  Delaware),  had  Proprietory — ^that  is,  tiieir 
proprietors  governed  them,-  and  Georgia,  Virginia, 
New  Hampshire,  New  York,  New  Jersey  and  the 
Carolinas,  had  the  Royal, — ^that  is,  a  govemment 
directly  subject  to  the  Crown. 

little,  if  any,  complaint  was  offered  by  the  colo* 
nists  as  to  the  form  of  govemment  so  long  as  what 
they  considered  their  constitutional  rights  were  as- 
sured thereunder.  They  were  jealous,  however,  of 
the  rights  granted  to  the  English  people  under  the 
Great  Charter  obtained  in  1215,  as^  pisirticularly  of 
the  protection  afforded  every  Englishman  against 
the  liability  to  pay  any  new  tax  unless  levied  by  the 
consent  of  chosen  representatives. 

F^m  almost  the  beginning  of  the  English  settle- 
ments in  America  to  the  time  of  King  George  m, 
46 
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each  Colony  had  enjoyed  the  right,  through  its  own 
representative  assembly,  chosen  by  its  own  people, 
to  levy  the  provincial  taxes.  King  George,  ih  his 
effort  to  raise  funds  to  pay  the  recent  heavy  war 
expense,  sought  to  tax  the  internal  commerce  of  the 
colonies  without  the  assent  of  the  colonists.  This 
act  was  considered  by  them  to  be  in  violation  of 
their  constitutional  rights,  and  they  resisted,  declar- 
ing taxation  without  representation  to  be  tyranny. 
The  government,  however,  was  determined  to  com- 
pel submission,  and  to  show  its  power  to  force 
obedience  began  to  put  into  force  the  tax  laws 
against  trade.  Warrants,  called  ''Writs  of  assist- 
ance," were  then  granted  authorizing  any  petty 
customs-house  officer  to  enter  a  man's  house  or  store 
at  his  pleasure  to  search  for  supposed  smuggled 
goods.  This  act  the  colonists  also  resisted  as  a  vio* 
lation  of  their  guaranteed  rights.  Thereupon  dis- 
order began  to  reign,  stamps  were  seized,  agents 
forced  to  resign,  and  articles  of  British  manufac- 
ture it  was  agreed  would  not  be  used. 

Alarmed  by  these  demonstrations  the  Stamp  act 
was  repeided,  with  the  declaration,  however,  by  the 
government  of  its  right  still  to  tax  the  colonies. 
Soon  new  duties  were  levied  upon  various  articles, 
among  others  tea,  glass,  etc  Anticipating  oppocd- 
tion  to  this  new  attempt  to  enforce  a  tax,  troops 
were  sent  to  aid  in  enforcing  the  laws,  and  under 
what  was  known  as  the  ''Mutiny  Act,"  the  colonies 
were  ordered  to  provide  quarters  and  supplies  for 
sudi  troops.  The  New  York  assembly  refused  to 
comply,  and  theroupon  was  forbidden  to  pass  any 
f urtlier  legislative  acts.  The  Massachusetts  Assem- 
bly sent  a  circular  to  the  other  colonies  urging  a 
union  of  all  for  redress  of  grievances,  and  invi&ig 
them  to  send  delegates  to  a  general  convention  in 
opposition  to  the  Stamp  act.  The  invitation  was 
accepted  and  representatives  from  nine  colonies  met 
on  October  7th,  1765,  in  New  York  city  in  what  has 
since  been  known  as  the  "Stamp  Act  Congress." 

At  this  Congress  a  memorial  to  Parliament  was 
prepared  together  with  a  petition  to  the  King,  and 
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a  declaration  of  rights  in  which  it  was  asserted  that 
the  people  of  the  colonies  were  entitled  to  all  the  in- 
herent rights  and  liberties -enjoyed  by  the  King's 
natural  subjects  residing  within  the  Kingdom  of 
Great  Britain;  and  further,  that  it  was  separably 
essential  to  the  freedom  of  the  people  and  the  un- 
doubted right  of  Englishmen  everywhere,  that  no 
taxes  be  imposed  without  their  consent  given  per- 
sonally or  by  their  representatives,  and  that  no 
taxes  could  be  imposed  upon  them  except  by  their 
respective  legislatures. 

Boston  being  considered  at  the  time  the  hotbed 
of  the  rebellious  spirit  of  the  people,  two  regiments 
of  troops  were  sent  there  and  the  people  requested 
to  furnish  them  quarters,  which  i*equest  was  re- 
fused. Cannon  were  placed  in  the  city,  sentries 
posted  and  the  citizens  challenged.  Frequent  clashes 
occurred  between  the  people  and  the  soldiers,  and 
on  March  5th,  1770,  a  crowd  of  men  and  boys  in- 
sulted the  city  guurd.  A  fight  resulted  in  which 
three  citizens  were  killed  and  several  injured.  This 
led  to  a  general  alarm  being  sounded  by  the  ringing 
of  bells  which  brought  to  the  city  the  people  of  the 
surrounding  country. 

Alarmed  by  the  rebellious  conduct  of  the  people 
the  government  rescinded  the  obnoxious  taxes  with 
the  ex^ption  of  that  upon  tea,  that  being  left  really 
as  a  demonstration  of  the  right  to  impose  a  tax, 
for  an  arrangement  was  simultaneously  made 
whereby  the  colonists  were  able  to  procure  tea  at 
a  price,  with  the  tax  added,  lower  than  it  could  be 
purchased  in  England.  The  government  misjudged 
the  temper  of  the  colonists,  for  they  were  not  fight- 
ing merely  against  a  paltry  tax  but  for  a  great 
principle,  and  to  impress  this  fact,  if  possible,  upon 
the  government,  the  tea  ships  then  at  New  York 
and  Philadelphia  were  sent  home.  At  Boston  the 
authorities  would  not  let  the  ships  return  and  this 
led  to  a  public  meeting  of  citizens  at  Faneuil  Hall 
at  which  it  was  decided  that  the  tea  in  port  should 
never  be  brought  ashore.    A  party  of  men  disguised 
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as  Indians  proceeded  to  and  boarded  the  vessels  and 
threw  their  contents  overboard. 

The  English  government  deemed  it  advisable  to 
and  did  at  once  take  retalliatory  measures.  The 
chartered  liberties  of  Massachusetts  were  taken 
away  and  General  Gage  appointed  governor  over 
the  colony.  The  Boston  port  was  dosed,  business 
was  stopped,  and  distress  followed.  The  Virginia 
assembly  protested  against  these  acts,  and  was 
thereupon  dissolved  by  the  Governor.  Everywhere 
throughout  the  colonies  there  now  burst  forth  and 
flamed  a  sentiment  of  resistance.  Party  lines  began 
to  be  drawn,  those  who  were  opposed  to  Royalty 
being  termed  Whigs,  and  those  supporting  it  Tories. 
The  result  was  the  calling  of  the  First  Continental 
Congress  which  met  at  Philadelphia  in  September, 
1774,  at  which  every  colony,  except  Georgia,  was 
represented  by  delegates  chosen  by  its  provincial 
assembly.  This  Congress  was  invested  with  no 
power  to  make  laws,  and  simply  voted  that  obedi- 
ence was  not  due  to  any  of  the  recent  acts  of  Par- 
liament. It  also  sustained  Massachusetts  in  her  re- 
sistance. As  yet  few  of  its  members  had  any  idea 
of  independence,  so  far  as  a  separate  government 
was  concerned,  and  went  no  farther  than  to  plan 
for  commercial  non-intercourse  with  Great  Britain, 
and  to  draw  up  a  declaration  of  rights  and  a  petition 
to  Parliament  and  to  the  King  asking  once  more, 
merely,  that  English  subjecte  on  this  side  of  the 
Atlantic  be  given  ^'equal  freedom"  with  Englishmoi 
everywhere.  This  petition  the  King  refused  to  re- 
ceive or  entertain. 

Second  Continental  Congress* — ^Meanwhile  the 
British  troops  at  Boston  set  out  to  destroy  the  mili- 
tary stores  then  being  gathered  by  the  Massachu- 
setts' patriote  at  Concord  in  anticipation  of  the 
necessity  therefor  in  defending  their  righto.  The 
Boston  patriote  learning  of  this  expedition  hurried 
out  messengers  to  alarm  the  countiy,  with  the  re- 
sult that  tiie  British  soldiers  on  their  arrival  at 
Lexington  on  April  19th,  1775,  were  met  by  a  com- 
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pany  of  hurriedly  organized  men,  called  Minute  Men, 
gathered  on  the  village  green.  A  skirmish  ensued 
in  which  the  first  shots  of  the  American  revolution 
were  fired,  and  the  first  blood  in  the  cause  of  free- 
dom shed. 

On  May  10  of  that  year,  the  Second  Continental 
Congress,  composed  of  delegates,  in  some  instances 
chosen  by  conventions  of  the  people  of  the  provinces 
and  in  others  by  the  provincial  assembly,  met  at 
Philadelphia.  This  Congress  at  once  assum^  charge 
of  the  existing  conflict  with  Great  Britain  and 
began  the  enrollment  of  troops  for  the  colonies.  It 
assigned  quotas  of  men  and  money  to  be  rais^  by 
the  different  colonies,  and  appointed  George  Wash- 
ington to  be  Commander-in-Chief  of  the  Colonial 
forces.  Such  acts,  in  effect,  amounted  to  a  declara- 
tion of  war  against  Great  Britain,  and  then  began 
the  organization  of  what  was  known  as  the  Conti- 
nental Army.  To  these  revolutionary  acts  the  peo- 
ple of  the  several  colonies  quite  generally  gave  as* 
sent. 

With  the  meeting  of  this  congress  the  separate 
colonies,  in  effect,  became  voluntarily  subject  to 
their  representatives  in  the  Continental  Congress, 
and  with  that  began  our  existence  as  a  nation. 

Congress  as  yet  had  no  definite  grant  of  power 
from  die  colonies,  it  only  assuming  power  to  plan 
and  recommend,  all  of  which  however  were  ac- 
quiesced in  and  ratified  by  the  people  and  volun- 
tarily carried  out  under  the  stress  of  war,  by  pro- 
vincial congresses  chosen  by  the  people  of  the  dif- 
ferent colonies. 

The  necessity  for  a  declared  Union  among  the 
colonies  now  became  apparent,  and  sentiment  for  a 
declaration  of  severance  of  allegiance  to  Great  Brit- 
ain was  almost  universal.  Accordingly  on  May  10, 
1776,  the  Contmental  Congress  in  session  at  Philap 
delphia  recommended  that  the  several  assemblies 
and  conventions  of  the  colonies  adopt  in  each  colony 
such  a  government  as  dumld,  in  the  opinion  of  the 
representatives  of  the  people,  be  essential  to  the 
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happiness  and  safety  of  their  constituents  in  par- 
ticular and  America  in  general.  This  act  amounted 
to  a  recommendation  that  each  colony  organize  a 
government  free  and  independent  of  Great  Britain. 

On  July  2,  of  the  same  year,  during  the  pending 
session  of  the  Congress,  Richard  Henry  Lee  of  Vir- 
ginia, offered  a  resolution  to  the  effect  that  'The 
United  Colonies  are,  and  ought  to  be,  free  and  inde- 
pendent Stat^."  The  resolution  was  seconded  by 
John  Adams  of  Massachusetts  and  passed  on  the 
same  day.  Thomas  Jefferson,  John  Adams,  Benja- 
min Franklin,  Roger  Sherman  and  Robert  R.  Liv- 
ingston were  thereupon  appointed  a  committee  to 
draft  a  Declaration  of  Independence.  This  conunit- 
tee  reported  on  July  4th,  following,  and  on  that  day 
Congress  acting  ''as  the  representatives  of  the 
United  States  of  America,''  adopted  the  DECLARA- 
TION OF  INDEPENDENCE,  which  was  the  final 
act  formally  separating  thenceforth  the  colonies 
from  the  government  and  power  of  Great  Britain. 

2.  Declauration  of  Independence. — ^The  Declaration 
among  other  things  declared  that  "when,  in  the 
course  of  human  events,  it  becomes  necessary  for 
one  people  to  dissolve  the  political  bands  which 
have  connected  them  with  another,  and  to  assume, 
among  the  powers  of  the  earth,  the  separate  and 
equal  station  to  which  the  laws  of  nature  and  of 
nature's  God  entitle  them,  a  decent  respect  to  the 
opinions  of  mankind  requires  that  they  should  de- 
clare the  causes  which  impel  them  to  the  separar 
tion." 

It  further  declared  'Ve  hold  these  truths  to  be 
self  evident,  that  all  men  are  created  equal,  and  that 
they  are  endowed  by  their  Creator,  witii  certain 
inalienable  rights,  that  among  these  are  life,  lib- 
erty, and  the  pursuit  of  happiness.  That  to  secure 
these  rights  governments  are  instituted  among  mai, 
deriving  their  just  powers  from  the  consent  of  the 
governed,  that  whenever  any  form  of  government 
becomes  destructive  of  these  ends,  it  is  the  right 
of  the  people  to  alter  or  abolish  it,  and  to  institute 
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new  governments,  laying  its  foundation  on  such 
principles,  and  organizing  its  powers  in  such  form 
as  to  them  shall  seem  most  likely  to  effect  their 
safety  and  happiness/' 

It  further  declared  'that  Prudence,  indeed  will 
dictate,  that  governments  long  established,  should 
not  be  changed  for  like  and  transient  causes;  and 
accordingly  all  experience  hath  shown,  that  man- 
kind are  more  disposed  to  suffer,  while  evils  are  suf- 
f  erable,  than  to  right  themselves  by  abolishing  the 
forms  to  which  they  are  accustomed/' 

It  further  declared  in  substance  that  'Vhen  a 
long  train  of  abuses  and  usurpations  evinces  a  de- 
sign to  reduce  them  under  absolute  despotism,  it  is 
their  right  and  duty,  to  throw  off  such  government, 
and  to  provide  new  guards  for  their  future  secu- 
rity. 

Then  foUows  a  long  list  of  complaints  against  the 
King  of  Great  Britain,  deemed  sufficient  to  justify 
a  breaking  off  of  relations  with  the  Kingdom  of 
Great  Britain  and  the  institution  of  a  new  gov- 
ernment. 

It  further  declared  that  in  every  stage  of  such 
oppressions  a  petition  in  most  humble  terms  for 
redress  was  made,  whidh  were  answered  only  by 
repeated  injury.  That  the  British  brethren  had 
bc^  warned  from  time  to  time  of  their  attempts 
to  extend  over  the  people  of  the  colonies  unwar- 
rantable jurisoiction,  and  that  they  had  been  re- 
minded of  the  circumstances  of  the  colonists  emi- 
gration and  settlement  here.  That  although  their 
native  justice  and  magnanimity,  had  been  appealed 
to,  and  they  had  been  conjured  by  ties  of  common 
Idnship  to  disavow  such  usurpations,  that  never- 
theless they  too  had  been  deaf  to  the  voice  of  Jus- 
tice and  consanguinity,  and  consequently  they  too 
must  be  held  as  the  rest  of  mankind,  enemies  in 
war,  in  peace  friends. 

It  was  further  declared  that  these  United  Colo- 
nists ''are,  and  of  right  ought  to  be,  free  and  inde- 
pendent States ;  that  they  are  absolved  from  all  alle- 
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giance  to  the  British  crown,  and  that  all  political 
connection  between  them  and  the  State  of  Great 
Britain,  is,  and  ought  to  be,  totally  dissolved;  and 
that  as  free  and  independent  States,  they  have  full 
power  to  levy  war,  conclude  peace,  contract  alli- 
ances, establish  commerce,  and  to  do  all  other  acts 
and  things  which  independent  States  may  of  right 
do/' 

It  finally  declared  that  for  the  support  of  this 
declaration,  ''with  a  firm  reliance  on  the  protection 
of  Divine  Providence,  we  mutually  pledge  to  each 
other  our  lives,  our  fortunes,  and  our  sacred 
honour/' 

3.  Artides  of  Confederation.^ — The  Colonies  now, 
free  from  allegiance  to  Great  Britain,  found  them- 
selves owing  idlegiance  to  no  governmental  head  or 
sovereign  power  beyond  such  as  existed  separately 
in  the  several  colonies,  for  thus  far  no  form  of  gov- 
ernment had  been  adopted  and  the  authority  of  the 
Continental  Congress  had  been  simply  an  authority 
of  undefined  powers  voluntarily  submitted  to  by  the 
people  acting  through  their  several  provincial  Con- 
gresses or  legislatures.  The  need  was  now  appar- 
ent, if  a  nation  was  to  develop  and  exist,  of  a  central 
government  with  some  definitely  outlined  and 
granted  authority  and  specifically  defined  powers. 

Eight  days  after  the  adoption  of  the  Declaration 
of  Independence  a  plan  of  government  was  accord- 
ingly submitted  to  Congress  by  a  committee  which 
had  been  previously  appointed  by  that  body  to 
formulate  such  a  plan,  and  was  adopted  by  Congress 
on  November  15,  1777,  in  the  form  of  ''Articles  of 
Confederation  and  Perpetual  Union  between  the 
States  of  New  Hampshire,  Massachusetts  Bay, 
Rhode  Island  and  Providence  Plantations,  Connecti- 
cut, New  York,  New  Jersey,  Pennsylvania,  Dele- 
ware,  Maryland,  Virginia,  North  Carolina,  South 
Carolina,  and  Georgia,"  and  immediately  submitted 
to  the  legislatures  of  such  States,  each  legislature 
being  advised  to  authorize  its  delegates  in  the  Con« 
tinaital  Congress  to  ratify  or  agree  to  such  articles 
for  the  State. 
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The  articles  met  with  some  obstacles  in  their  pas- 
sage through  the  States,  yet  most  of  the  legislatures 
ratified  them  with  promptitude.  Delaware,  how- 
ever, did  not  accede  to  them  until  1779,  and  Mary- 
land at  first  explicitly  rejected  them,  ratifying 
them,  however,  March  1,  1781,  and  thereupon  the 
United  States  became  a  nation  both  in  law  and  in 
fact,  with  a  form  of  government  known  as  a  "Con- 
federacy,'' or  Union  of  States.  The  position  occu- 
pied by  it  then,  with  reference  to  the  several  States, 
was  somewhat  like  that  which  Great  Britain  had 
occupied  toward  the  several  colonies.  Each  State, 
under  the  articles,  retained  its  "Sovereignty,  free- 
dom and  independence,  and  every  power,  jurisdic- 
tion and  right,"  not  by  such  articles  delegated  to 
the  United  States  in  Congress  assembled." 

4.  Central  Government. — Congress  was  now  the 
recognized  central  government.  It  was  composed  of 
from  two  to  seven  delegates  from  each  State  chosen 
annually  by  its  legislature.  Each  State  had  but  a 
single  vote,  however,  in  Congress.  Each  State  paid 
the  expenses  of  its  delegates,  and  might  at  any 
time  recall  a  delegate  and  send  another  in  his  place. 

Congress  had  power  to  regulate  and  control  the 
foreign  relations  of  the  several  States  and  of  the 
United  States;  to  control  tlie  army  and  navy,  no 
State  being  permitted  to  maintain  either  without 
the  consent  of  Congress.  It  had  charge  of  the  na- 
tional finances ;  determined  the  value  of  coin  and  the 
standard  weights  and  measures.  In  disputes  be- 
tween States  it  was  the  last  resort. 

Under  the  new  government  there  were  no  separate 
departments  as  now,  all  powers,  legislative,  execu- 
tive and  judiciary  being  exercised  by  Congress  meet- 
ing as  a  single  house.  The  executive  work  was  con- 
ducted largely  by  a  committee  composed  of  one 
member  from  each  State,  known  as  the  "Committee 
of  States." 

Under  the  Articles  of  Confederation  many  weak- 
nesses were  soon  found  to  exist,  viz : — Congress  was 
47' 
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without  power  to  enforce  its  acts  against  the  wishes 
or  indifference  of  the  individual  States ;  it  could  ask 
for  money  but  could  not  collect  it;  it  could  ask  for 
troops  but  could  not  force  the  States  to  supply 
them;  it  could  make  treaties  with  foreign  nations, 
but  had  to  trust  the  States  to  fulfill  them,  and  con- 
sequently foreign  nations  would  not  enter  into  trear 
ties  with  this  government;  it  could  contract  debts 
but  had  to  rely  upon  the  States  to  pay  them. 

If  a  State  legislature  neglected  or  refused  to  act. 
Congress  could  not  collect  a  dollar.  Almost  as  soon 
as  the  articles  were  ratified  the  States  began  to  fail 
in  a  prompt  observance  of,  or  faithful  obedience  to, 
its  laws.  The  delinquencies  of  one  State  was  used 
as  a  pretext  or  apology  for  those  of  another,  and 
as  danger  receded  instwces  of  neglect  became  more 
and  more  frequent,  and  even  before  the  peace  of 
1783,  the  inherent  imbecility  of  the  government  was 
alarmingly  apparent. 

The  States  failed  continually  to  pay  their  propor- 
tion of  the  national  taxes.  Paper  money  issued  by 
the  government  became  almost  worthless,  and  it 
was  with  difficulty  that  Congress  borrowed  money 
with  which  to  pay  the  running  expenses.  Robert 
Morris,  the  superintendant  of  finance,  made  inces- 
sant, masterly  and  eloquent  appeals,  on  the  grounds 
of  necessity  and  patriotism,  to  the  interests  and 
honor  of  the  States  to  meet  their  duty  to  the  gov- 
ernment, but  without  avail.  Commerce  soon  fell 
into  decay.  Some  States  even  enacted  burdensome 
tariff  laws  against  the  products  of  sister  States. 
Unpaid  soldiers  of  the  Continental  army  mutinied, 
and  rebellious  outbreaks  occurred  in  many  of  the 
States.  In  1784  the  forces  of  the  United  States 
were  reduced  to  but  eighty  persons,  whereupon  the 
States  were  urged  to  provide  some  of  the  militia  to 
garrison  the  posts  on  our  western  boundaries  where 
Great  Britain,  notwithstanding  war  had  ended,  still 
maintained  and  refused  to  withdraw  her  troops. 

Some  of  the  States,  to  limit  their  expenses,  neg- 
lected to  send  delegates  to  Congress,  and  it  was 
with  difficulty  that  a  sufficient  representation  was 
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maintained  in  that  body  to  form  a  quorum  for  busi- 
ness. 

5.  FaOnre  of  the  Goyemment. — ^The  Union  of 
States  under  this  condition,  it  was  apparent,  could 
not  long  survive.  Such  union  was  formed  and  the 
articles  of  confederation  adopted  under  the  stress 
of  necessity  and  at  a  period  of  alarming  apprehen- 
sions for  tiie  safety  of  the  States,  but  now  with  a 
degree  of  feeling  of  safety,  and  bound  to  no  sov- 
ereign head,  to  use  the  language  of  the  authors  of 
the  Federalist,  ''each  State,  yielding  to  the  voice  of 
immediate  interest  or  convenience,  successively 
withdrew  its  support  from  the  Confederation  till 
the  frail  and  tottering  edifice  was  ready  to  fall  upon 
our  heads,  and  to  crush  us  beneath  its  ruins.'' 

So,  history  informs  us,  most  of  the  Confederate 
constitutions  in  the  world  have  degenerated  or  per- 
ished in  the  same  way  and  by  the  same  means.  They 
are  classed  among  the  most  defective  political  insti- 
tutions which  have  been  erected  by  mankind  for 
their  security,  the  inevitable  consequence,  in  every 
cas^  in  which  a  member  of  the  confederacy  chooses 
to  be  disobedient,  being  either  a  civil  war,  or  an 
annihilation  of  national  authority.  At  this  period 
in  our  political  life  the  latter  condition  had  now 
been  practically  reached. 

Had  the  powers  of  Congress,  as  enumerated  in 
the  articles  of  confederation,  been  duly  distributed 
among  the  departments  of  a  well  balanced  govern- 
ment, and  been  carried  down,  through  the  medium 
of  a  federal  judicial  and  executive  power,  to  the  in- 
dividual citizens  of  the  Union,  such  powers  might 
possibly  have  proven  to  have  been  competent  and 
sufficient  for  all  the  essential  putposes  of  this  Union, 
but  in  imitation  of  all  former  Confederacies  of  inde- 
pendent States,  either  in  ancient  Gieece  or  in  mod- 
ern Europe,  the  articles  carried  the  decrees  of  the 
federal  council  to  the  States  only  in  their  sovereign 
or  collective  capacity,  and  there  proved  to  lay  the 
griat  f Uhd^miental  defect  which  led  to  its  weakness 
and  eventual  practical  overthrow. 
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Yet  for  the  future  success  and  stability  of  this 
Union,  as  we  see  it  today,  such  weaknesses  proved 
rather  to  be  a  blessing  in  disguise,  for  had  grerter 
power  been  granted  and  recognized  by  the  States, 
the  effort  to  amend  the  Confederation  would  prob- 
ably not  have  been  made,  and  we  might  have  be^i 
at  this  day,  had  the  Union  survived  thereunder, 
living  under  a  feeble  and  incompetent  government. 

For  nearly  six  years  the  central  government 
struggled  to  exist,  with  such  powers  and  mass  of 
judisdiction  as  it  had  vested  in  a  single  body  of  men 
— a  Congress,  as  then  constituted,  most  unfit  and 
unsafe  as  a  depository  of  political  power.  On  one 
thing,  fortunately,  the  pneople  of  the  country  had 
by  this  time  become  convinced  and  agreed,  and  that 
was,  the  need  of  a  stronger  national  government 
of  some  form. 

The  first  effort  to  relieve  the  people  from  a  state 
of  national  disgrace,  degradation  and  ruin,  came 
from  Virginia,  in  the  form  of  a  proposition  for  a 
convention  of  delegates  to  regulate  conmieree  with 
foreign  nations.  The  proposal  was  received  with 
favor  by  several  of  the  States,  many  of  them  send- 
ing delegates  to  a  convention  called  to  meet  at  An- 
napolis in  September,  1786. 

The  assembly  which  gathered,  however,  was  only 
a  partial  representation  of  the  States,  but  deeper 
sensible  of  the  defects  of  the  system  of  the  existing 
federal  government,  yet  deemed  it  inexpedient  and 
impracticable  to  attempt  a  partial,  and  likely,  there- 
fore, only  a  temporary  and  delusive  relief  of  the 
national  calamities.  Accordingly  they  concurred 
simply  in  a  strong  application  and  appeal  to  Con- 
gress for  a  general  convention  to  take  into  consid- 
eration the  existing  situation  of  the  United  States, 
and  to  devise  such  further  provisions  of  government 
as  should  seem  proper  to  render  the  government 
something  more  than  a  mere  phantom — a  real  gov- 
ernment in  fact,  and  one  adequate  to  the  neces- 
sities of  the  Union. 
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Gonfifress  saw  the  wisdom  of  the  suggestion,  and 
acting  thereupon  recommended  a  convention  of  dele- 
gates from  the  several  States,  to  revise,  amend  and 
alter  the  Articles  of  Confederation.  To  this  pro- 
posal all  the  States,  except  Rhode  Island,  respond^ 
by  appointing  delegates,  who  thereafter  assembled 
in  a  general  convention  at  Philadelphia  in  May, 
1787. 

It  was  conceded  on  all  sides  that  a  solemn  crisis 
now  existed  respecting  the  future  existence,  for- 
tunes and  prosperity  of  the  nation.  A  further  ex- 
periment as  to  a  system  of  national  compact  was  to 
be  undertaken,  and  upon  its  success  was  staked, 
perhaps,  all  the  fruits  of  the  revolution,  and  as 
well,  possibly,  the  final  destiny  of  a.  republican  form 
of  government.  Fortunately,  it  was,  for  this  coun- 
try then  and  now,  and  as  well  for  the  liberty  loving 
people  of  those  other  nations  who  today  are  fight- 
ing with  us  for  a  greater  democracy — ^for  the  lib- 
erty of  the  people  of  the  world  in  fact,  that  this  re- 
public lived  and  grew  in  power  and  wealth. 

It  is  to  the  wisdom,  far  seeing  vision,  and  strong 
character  of  the  men  who  composed  the  first  Con- 
stitutional convention  that  we  are  indebted  for  the 
position  we  now  occupy  in  the  world's  history,  and 
when  tiie  present  conflict  of  monarchy  and  mili- 
tsurism  against  democracy  shall  have  ended  with 
the  overthrow  of  the  former,  it  will  be  to  our  con- 
stitution, I  believe,  that  the  people  of  the  Old  World 
will  turn  for  a  plan  upon  which  to  found  a  sound 
and  lasting  government  by  the  people  for  the  people. 

6.  Constitutional  Convention. — ^The  delegates  to 
the  convention  occupied  months  in  deliberation. 
Three  serious  questions  presented  themselves,  the 
first  being  tiiat  of  how  a  strong  national  govern- 
ment might  be  established  without  infringing  the 
rights  of  the  States  and  the  liberties  of  the  people. 
It  was  at  once  agreed  that  Congress  should  con- 
tinue to  be  the  central  law  making  body,  but  a  dif- 
ference of  opinion  arose  as  to  how  the  States  should 
be  represented  therein.    It  was  finally  agreed  that 
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Confifress  should  be  composed  of  two  houses,  a  Sen- 
ate and  a  House  of  Representatives;  that  each 
State  have  like  representation  in  the  Senate,  and  in 
the  House  representation  in  proportion  to  its  popu- 
lation. A  further  difference  arose  between  the 
States  of  the  North  and  the  South  respecting: 
whether  negro  slaves  should  be  reckoned  in  deter- 
mining: the  State's  representation  in  the  House,  and 
it  was  decided  that  five  slaves  should  be  counted  as 
equal  to  three  citizens. 

The  next  dispute  arose  between  the  New  England 
commercial  States  and  the  Southern  planting  States, 
as  to  whether  Congress  should  have  power  by  a 
majority  vote,  simply,  to  enact  laws  regulating 
trade.  The  North  favored  such  power  and  the  Soul£ 
opposed  unless  its  right  to  import  slaves  remained 
untouched.  This  dispute  was  settled  by  a  ''third 
compromise,''  which  gave  to  Congress  the  right  by 
such  vote  to  regulate,  but  no  legislation  was  to  be 
enacted  interfering  with  such  slave  traffic  until 
after  1808. 

These  questions  settled,  the  convention  drafted 
the  Constitution  agreed  upon,  with  the  addition  of 
an  article  providing  that  the  same  should  be  bind- 
ing upon  the  States  ratif  jring  it  when  the  conven- 
tions of  the  people  of  nine  States  should  agree  to 
the  Constitution.  As  thus  drafted  it  was  adopted 
by  the  Convention  on  the  17th  day  of  September, 
1787,  and  then  sent  to  the  Continental  Congress, 
with  a  request  that  it  agree  to  it,  and  submit  it  un- 
amended to  conventions  to  be  called  in  the  different 
States  for  its  ratification. 

Delaware  was  the  first  to  ratify  the  Constitution, 
and  was  soon  followed  by  Pennsylvania.  New  Hamp- 
shire was  the  ninth  State  to  accept  it,  and  thereby 
it  became  the  government  of  such  States  which  had 
adopted  it.    Virginia  and  New  York  soon  followed. 

Congress  thereupon,  in  September,  1788,  am>ointed 
the  first  Wednesday  of  the  following  February  as 
the  time  for  the  election  of  a  President  and  Vice 
under  the  new  Constitution,  and  March 
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4th,  1789,  as  the  time  for  the  orfiranization  of  the 
new  government.  With  this  the  authority  of  the 
old  Continental  Congress  ceased. 

Presidential  elections  were  held  in  all  of  the 
eleven  States  except  New  YoA,  where  the  legisla- 
ture had  made  no  provision  therefor.  At  this  elec- 
tion the  people  voted  for  two  persons,  the  qpe  re- 
ceiving the  highest  vote  being  the  President  and 
the  other  the  Vice  President. 

On  March  4th,  the  new  Congress  assembled  in 
New  York  city,  and  on  April  80, 1789,  George  Wash* 
ington,  having  received  the  highest  vote,  was  for- 
mally inaugurated  President.  Thus  was  bom  the 
United  States  of  America  under  the  Constitution 
so  adopted. 

Nortti  Carolina  and  Rhode  Island  later  ratified  the 
Constitution,  and  in  June,  1790,  it  had  received  the 
unanimous  ratification  of  all  the  members  of  the 
original  confederacy. 

7.  The  Constitution.— 

PREAMBLE 
We,  the  people  of  the  United  States,  in  order  to 
form  a  more  perfect  union,  establish  justice,  insure 
domestic  tranquility,  provide  for  the  common  de- 
fense, promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  posterity, 
do  ordain  and  establish  this  constitution  for  the 
United  States  of  America. 

ARTICLE  I 

Section  1 
1.  All  legislative  powers  herein  granted  shall  be 
vested  in  a  congress  of  the  United  States,  which 
shall  consist  of  a  senate  and  house  of  representa- 
tives. 

Section  2 

1.  The  house  of  representatives  shall  be  composed 
of  members  chosen  every  second  year  by  the  peo- 
ple of  the  several  states;  and  the  electors  in  each 
state  shall  have  the  qualiiScations  requisite  for  elec- 
tors of  the  most  numerous  branch  of  the  state  leg- 
islature. 
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2.  No  person  shall  be  a  representative  who  shall 
not  have  attained  to  the  age  of  twenty-five  years, 
and  been  seven  years  a  citizen  of  the  United  States, 
and  who  shall  not,  when  elected,  be  an  inhabitant 
of  that  state  in  which  he  shall  be  chosen. 

3.  Representatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  states  which  may  be 
included  within  this  union,  according  to  their  respec- 
tive numbers,  whidi  shall  be  deteimined  by  adding 
to  the  whole  number  of  free  persons,  including  those 
bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other  persons. 
The  actual  enumeration  shall  be  made  within  three 
years  after  the  first  meeting  of  the  congress  of  the 
United  States,  and  within  every  subsequent  term  of 
ten  years,  in  such  manner  as  they  shall  by  law  di- 
rect. The  number  of  representatives  shalT  not 
exceed  one  for  every  thirty  thousand,  but  each 
state  shsdl  have  at  least  one  representative;  and 
until  such  enumeration  shall  be  made,  the  state  of 
New  Hampshire  shall  be  entitled  to  choose  three; 
Massachusetts,  eight;  Rhode  Island  and  Providence 
plantations,  one;  Connecticut,  five;  New  York,  six; 
New  Jersey,  four;  Pennsylvania,  eight;  Delaware, 
one;  Maryland,  six;  Virginia,  ten;  North  Carolina, 
five ;  South  Carolina,  five ;  and  Georgia,  three. 

4.  When  vacancies  happen  in  the  representation 
from  any  state,  the  executive  authority  thereof 
shall  issue  writs  of  election  to  fill  such  vacancies. 

6.  The  house  of  representatives  shall  choose  their 
speaker  and  other  officers,  and  shall  have  the  sole 
power  of  impeadiment. 

Section  3 

1.  The  senate  of  the  United  States  shall  be  com- 
posed of  two  senators  for  each  state,  chosen  by  the 
legislature  tiiereof,  for  six  years;  and  each  senator 
shall  have  one  vote. 

2.  Immediately  after  they  shall  be  assembled  in 
consequence  of  the  first  election,  they  shall  be  di- 
vided as  equally  as  may  be  into  three  classes.  The 
seats  of  the  senators  of  the  first  class  shall  be  va- 


AMERICAN  INDEPENDENCE  877 

cated  at  the  expiration  of  the  second  year,  of  the 
second  class  at  the  expiration  of  the  fourth  year, 
and  of  the  third  class  at  the  es^iration  of  the  sixth 
year,  so  that  one-third  may  be  chosen  every  second 
year;  and  if  vacancies  happen,  by  resignation  or 
otherwise,  during  the  recess  of  the  legislature  of 
any  state,  the  executive  thereof  may  make  tem- 
porary appointments  until  the  next  meeting  of  the 
legislature,  which  shall  then  fill  such  vacancies. 

(The  foregoing  provisions  of  this  section  have 
been  superseded  by  the  XVn  amendment.) 

3.  No  person  shall  be  a  senator  who  shall  not 
have  attained  the  age  of  thirty  years,  and  been  nine 
years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  that  state 
for  which  he  shall  be  chosen. 

4;^rhe  vice  president  of  the  United  States  shall 
be  president  of  the  senate,  but  shall  have  no  vote 
unless  they  be  equally  divided. 

6.  The  senate  shall  choose  their  other  officers,  and 
also  a  president  pro  tempore  in  the  absence  of  the 
vice  president  or  when  he  shall  exercise  the  office  of 
president  of  the  United  States. 

6.  The  senate  shall  have  the  sole  power  to  try  all 
impeachments.  When  sitting  for  that  purpose,  they 
shall  be  on  oath  or  afiirmation.  When  the  president 
of  the  United  States  is  tried,  the  chief  justice  shall 
preside;  and  no  person  shall  be  convicted  without 
the  concurrence  of  two-thirds  of  the  members 
present. 

7.  Judgment  in  cases  of  impeachment  shall  not 
extend  further  than  to  removal  from  ofllce,  and  dis- 
qualification to  hold  and  enjoy  any  otRce  of  honor, 
trust  or  profit  under  the  United  States,  but  the 
party  convicted  shall,  nevertheless,  be  liable  and 
subject  to  indictment,  trial,  judgment  and  punish- 
ment, according  to  law. 

Section  4 

1.  The  times,  places  and  manner  of  holding  elec- 
tions for  senators    and    representatives    shall    be 
prescribed  in  each  state  by  the  legislature  thereof, 
48 
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but  the  congress  may  at  any  time  by  law  make  or 
alter  such  regulations,  except  as  to  the  place  of 
choosing  senators. 

2.  The  congress  shall  assemble  at  least  once  in 
every  year,  and  such  meeting  shall  be  on  the  first 
Monday  in  December,  unless  they  shall  by  law  ap- 
point a  different  day. 

Section  6 

1.  Each  house  shall  be  the  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members,  and 
a  majority  of  each  shall  constitute  a  quorum  to  do 
business;  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  may  be  authorized  to  comi)eI  the 
attendance  of  absent  members,  in  such  manner  and 
under  such  penalties  as  eadi  house  may  provide. 

2.  Each  house  may  determine  the  rule  of  it%  pro- 
ceedings, punish  its  members  for  disorderly  be- 
havior, and  with  the  concurrence  of  two-tiiirds, 
expel  a  member. 

8.  Each  house  shall  keep  a  journal  of  its  pro- 
ceedings, and  from  time  to  time  publish  the  same, 
excepting  such  parts  as  may,  in  their  judgment,  re- 
quire secrecy;  and  the  yeas  and  nay^  of  the  mem- 
bers of  either  house  on  any  question  shall,  at  the 
desire  of  one-fifth  of  those  present,  be  entered  on 
the  journal. 

4.  Neither  house,  during  the  session  of  congress, 
shall,  without  the  consent  of  the  other,  adjourn  for 
more  than  three  day^,  nor  to  any  other  place  than 
that  in  which  the  two  houses  shall  be  sitting. 

Section  6 

1.  The  senators  and  representatives  shall  receive 
a  compensation  for  their  services,  to  be  ascertained 
by  law,  and  paid  out  of  the  treasury  of  the  United 
States.  They  shall,  in  all  cases  except  treason,  f  d- 
ony  and  breach  of  the  peace,  be  privileged  from 
arrest  during  their  att^ddance  at  the  session  of 
their  reroective  houses,  and  in  going  to  and  re- 
turning from  the  same;  and  for  any  speech  or  de- 
bate in  either  house  they  shall  not  be  questioned  in 
any  other  place. 
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2.  No  senator  or  representatiye  shall,  during  the 
time  for  which  he  was  elected,  be  appointed  to  any 
civil  office  under  the  authority  of  the  United  States, 
which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased,  during:  sudi 
time;  and  no  person  holding  any  office  under  the 
United  States  shall  be  a  member  of  either  house 
during  his  continuance  in  office. 

Section  7 

1.  All  bills  for  raising  revenue  shall  originate  in 
the  house  of  representatives;  but  the  senate  may 
propose  or  concur  with  amendments  as  on  other 
bills. 

2.  Every  bill  which  shall  have  passed  the  house 
of  representatives  and  the  senate  shall,  before  it 
becomes  a  law,  be  presented  to  the  president  of  the 
United  States;  if  he  approve,  he  shall  sign  it;  but 
if  not,  he  shall  return  it,  with  his  objections,  to  that 
house  in  which  it  shall  have  originated;  who  shall 
enter  the  objections  at  large  on  their  journal,  and 
proceed  to  reconsider  it.  If,  after  such  reconsidera- 
tion, two-thirds  of  that  house  shall  agree  to  pass 
the  bill,  it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it  shall  likewise 
be  reconsidered;  and,  if  approved  by  two-thirds  of 
that  house,  it  shidl  become  a  law.  But  in  all  cases, 
the  votes  of  both  houses  shall  be  determined  by 
yeas  and  nays,  and  the  names  of  the  persons  voting 
for  and  against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall 
not  be  returned  by  the  president  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law  in  like  man- 
ner as  if  he  had  signed  it,  unless  the  congress,  by 
iheir  adjournment,  prevent  its  return,  in  which  case 
it  shall  not  be  a  law. 

8.  Every  order,  resolution  or  vote,  to  which  the 
concurrence  of  the  senate  and  house  of  representa- 
tives may  be  necessary  (except  on  a  question  of  ad- 
journment), shall  be  presented  to  the  president  of 
the  United  States;  and,  before  the  same  shall  take 
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effect,  shall  be  approved  by  him;  or,  being  disap- 
proved by  him,  shall  be  repassed  by  two-l£inls  of 
the  senate  and  house  of  representatives,  according 
to  the  rules  and  limitations  prescribed  in  the  case 
of  a  biU. 

Section  8 

The  congress  shall  have  power: 

1.  To  lay  and  collect  taxes,  duties,  imposts,  and 
excises;  to  pay  the  debts  and  provide  for  the  com- 
mon defense  and  general  welfare  of  the  United 
States;  but  all  duties,  imposts  and  excises  shall  be 
uniform  throughout  the  United  States. 

2.  To  borrow  money  on  the  credit  of  the  United 
States. 

8.  To  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes. 

4.  To  establish  an  uniform  rule  of  naturalization, 
and  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States. 

6.  To  coin  money,  regulate  the  value  thereof,  and 
of  foreign  coin,  and  fix  the  standard  of  weights  and 
measures. 

6.  To  provide  for  the  punishment  of  counterfeit- 
ing the  securities  and  current  coin  of  the  United 
States. 

7.  To  establish  post  offices  and  post-roads. 

8.  To  promote  the  progress  of  science  and  useful 
arts,  by  securing  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective 
writings  and  discoveries. 

9.  To  constitute  tribunals  inferior  to  the  supreme 
court. 

10.  To  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  offenses  against  the 
law  of  nations. 

11.  To  declare  war,  grant  letters  of  marque  and 
reprisal,  and  make  rules  concerning  captures  on  land 
and  water. 

12.  To  raise  and  support  armies;  but  no  appro- 
priation of  money  to  that  use  shall  be  for  a  longer 
term  than  two  years. 
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18.  To  provide  and  maintain  a  navy. 

14.  To  make  rules  for  the  government  and  regu- 
lation of  the  land  and  naval  forces. 

15.  To  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  insurrec- 
tionsy  and  repel  invasions. 

16.  To  provide  for  organizing,  arming  and  disci- 
plining the  militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the 
United  States;  reserving  to  the  states  respectively 
the  appointment  of  the  officers  and  the  authority 
of  training  the  militia,  according  to  the  discipline 
prescribed  by  congress, 

17.  To  exercise  exclusive  legislation  in  all  cases 
whatsoever,  over  such  district  (not  exceeding  ten 
miles  square)  as  may,  by  cession  of  particular  states, 
and  the  acceptance  of  congress,  become  the  seat  of 
government  of  the  United  States;  and  to  exercise 
Eke  authority  over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dockyards,  and  other  needful  buildings; 
and 

18.  To  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  con- 
stitution in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof. 

Section  9 

1.  The  migration  or  importation  of  such  persons 
as  any  of  the  states  now  existing  shall  think  proper 
to  admit,  shall  not  be  prohibited  by  the  congress 
prior  to  the  year  one  thousand  eight  hundred  and 
eight;  but  a  tax  or  duty  may  be  imposed  on  such 
importation  not  exceeding  ten  dollars  for  each  per- 
son. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it. 
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3.  No  biU  of  attainder,  or  ex  post  facto  law  shall 
be  passed 

4.  No  capitation  or  other  direct  tax  shall  be  laid 
unless  in  proportion  to  the  census  or  enumeration 
hereinbefore  directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  any  article  ex- 
ported from  any  state.  No  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to  the 
ports  of  one  state  over  those  of  another;  nor  shall 
vessels  bound  to  or  from  one  state  be  obliged  to 
enter,  clear  or  pay  duties  to  another. 

6.  No  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made  by  law; 
and  a  regular  statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money  shall  be  pub- 
lished from  time  to  time. 

7.  No  title  of  nobility  shall  be  granted  by  the 
United  States;  and  no  person  holding  any  office  of 
profit  or  trust  under  them  shall,  without  the  consent 
of  the.  congress,  accept  of  any  present,  emolument, 
ofiice,  or  title  of  any  kind  whatever,  from  any  king, 
prince,  or  foreign  state. 

Section  10 

1.  No  state  shall  enter  into  any  treaty,  alliance 
or  confederation;  grant  letters  of  marque  and  re- 
prisal; coin  money;  emit  bills  of  credit;  make*Siny- 
thing  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts;  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  con- 
tracts ;  or  grant  any  title  of  nobility. 

2.  No  state  shall,  without  the  consent  of  the  con- 
gress, lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws,  and  ttie  net  produce 
of  all  duties  and  imposts  laid  by  any  state  on  im- 
ports or  exports  shall  be  for  the  use  of  the  treasuiy 
of  the  United  States,  and  all  such  laws  shall  be  sub- 
ject to  the  revision  and  control  of  the  congress.  No 
state  shall,  without  the  consent  of  the  con^:ress,  lay 
any  duty  or  tonnage,  keep  troops  or  ships  of  war 
in  time  of  "peace,  enter  into  any  agreement  or  com- 
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pact  with  another  state,  or  with  a  foreign  power, 
or  engage  in  war,  unless  actually  invaded,  or  in 
such  imminent  danger  as  wiU  not  admit  of  delay. 

ARTICLE  n 
Section  1 

1.  The  executive  power  shall  be  vested  in  the 
president  of  the  United  States  of  America.  He  shall 
hold  his  office  during  the  term  of  four  years;  and, 
together  with  the  vice  president  chosen  for  the  same 
term,  be  elected  as  follows: 

2.  Each  state  shall  appoint,  in  such  manner  as 
the  legislature  thereof  may  direct,  a  number  of 
electors  equal  to  the  whole  number  of  senators  and 
representatives  to  which  the  state  may  be  entitled 
in  the  congress;  but  no  senator  or  representative, 
or  person  holding  an  office  of  trust  or  profit  under 
the  United  States  shall  be  appointed  an  elector. 

8.  (This  clause  of  the  constitution,  as  originally 
adopted,  has  been  superseded  by  Article  XII  of  the 
Amendments.) 

4.  The  congress  may  determine  the  time  of  choos- 
ing the  electors,  and  the  day  on  which  they  shall 
give  their/  votes,  which  day  shall  be  the  same 
throughout  the  United  States. 

5.  .No  person,  except  a  natural  bom  citizen,  or  a 
citizen  of  the  United  States  at  the  time  of  the  adop- 
tion of  this  constitution,  shall  be  eligible  to  the 
office  of  president;  neither  shall  any  person  be 
eligible  to  that  office  who  shall  not  have  attained  to 
the  age  of  thirty-five  years,  and  been  fourteen 
years  a  resident  within  the  United  States. 

6.  In  case  of  the  removal  of  the  president  from 
office,  or  of  his  death,  resignation,  or  inability  to 
discharge  the  powers  and  duties  of  the  said  office, 
the  same  shall  devolve  on  the  vice  president;  and 
the  congress  may,  by  law,  provide  for  the  case  o{ 
removal,  death,  resignation  or  inability,  both  of  the 
president  and  vice  president,  declaring  what  officer 
shall  1|hen  act  as  president;  and  such  officer  shall 
act  accordingly,  until  the  disability  be  removed,  or 
a  president  shsdl  be  elected. 
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7.  The  president  shall,  at  stated  times,  receive 
for  his  services  a  compensation  which  shall  neither 
be  increased  nor  diminished  during  the  period  for 
which  he  shall  have  been  elected;  and  he  shall  not 
receive  within  that  period  any  other  emolument 
from  the  United  States,  or  any  of  them. 

8.  Before  he  enter  on  the  execution  ot  his  office, 
he  shall  take  the  foUowing  oath  or  affirmation: 

'1  do  solemnly  swear  (or  affirm)  that  I  will  faith- 
fully execute  the  office  of  president  of  the  United 
States ;  and  will,  to  the  best  of  my  ability,  preserve, 
protect  and  defend  the  constitution  of  tiie  United 
States." 

Section  2 

1.  The  president  shall  be  commander-in-chief  of 
the  army  and  navy  of  the  United  States,  and  of  the 
militia  of  the  several  states,  when  called  into  the 
actual  service  of  the  United  States.  He  may  re- 
quire the  opinion,  in  writing,  of  the  principal  officer 
in  each  of  the  executive  departments,  upon  any  sub- 
ject relating  to  the  duties  of  their  respective  c^ces; 
and  he  shall  have  power  to  grant  reprieves  and  par- 
dons for  offenses  against  the  United  States,  except 
in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice 
and  consent  of  the  senate,  to  make  treaties,  provided 
two-thirds  of  the  senators  present  concur;  and  he 
shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  senate  shall  appoint,  ambassadors, 
other  public  ministers  and  consuls,  judges  of  the 
supreme  court,  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established 
by  law.  But  the  congress  may,  by  law,  vest  the 
appointment  of  such  inferior  officers  as  they  think 
proper,  in  the  president  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departmente. 

8.  The  president  shall  have  power  to  fill  up  all 
vacancies  that  niay  happen  during  the  recess  of  the 
senate,  by  grantiniK  commissions  which  shall  expire 
at  the  end  of  their  next  session. 
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Section  3 

1.  He  shall,  from  time  to  time,  give  to  the  oon- 
srress  information  of  the  state  of  the  union,  and 
recommend  to  their  consideration  such  measures  as 
he  shall  judge  necessary  and  expedient.  He  may  on 
extraordinary  occasions,  convene  both  houses,  or 
either  of  them ;  and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  adjournment,  he 
may  adjourn  them  to  such  time  as  he  shall  think 
proper.  He  shall  receive  ambassadors  and  other 
public  ministers.  He  shall  take  care  that  the  laws 
be  faithfully  executed;  and  shidl  commission  all  the 
oflScers  of  the  United  States. 

Section  4 

1.  The  president,  vice  president  and  all  civil  offi- 
cers of  the  United  States,  shall  be  removed  from 
office  on  impeachment  for,  and  conviction  of  trea- 
son, bribery  or  other  high  crimes  and  misdemean- 
ors. 

ARTICLE  m 

Section  1 

1.  The  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court,  and  in  such  inferior 
courts  as  the  congress  may,  from  time  to  time,  or- 
dain and  establish.  The  judges,  of  both  the  su- 
preme and  inferior  courts,  shall  hold  their  offices 
during  good  behavior ;  and  shall,  at  stated  times,  re- 
ceive for  their  services  a  compensation,  which  shall 
not  be  diminished  during  their  continuance  in  office. 

Section  2 

1.  The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made  under  their  authority  |  to  all 
cases  affecting  ambassadors,  other  public  ministers 
and  consuls ;  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the  United 
States  shall  be  a  party;  to  controversies  between 
49 


386  AMERICAN  INDEPENDENCE 

two  or  more  states,  between  a  state  and  citizens  of 
another  state;  between  citizens  of  different  states, 
between  citizens  of  the  same  state  claiming:  lands 
under  grants  of  different  states,  and  between  a  state, 
or  the  citizens  thereof,  and  foreign  states,  citizens 
or  subjects. 

2.  In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  state 
shall  be  a  party,  the  supreme  court  shall  have  orig- 
inal jurisdiction.  In  all  the  other  cases  before  men- 
tioned, the  supreme  court  shall  have  appellate  juris- 
diction, both  as  tx>  law  and  fact,  with  sudi  exceptions 
and  under  such  regulations  as  the  congress  shall 
make. 

8.  The  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury,  and  such  trial  shall 
be  held  in  the  state  where  the  said  crimes  shall  have 
been  committed,  but  when  not  committed  within  any 
state,  the  trial  shall  be  at  such  place  or  places  as 
the  congress  may  by  law  have  directed. 

Section  8 

1.  Treason  against  the  United  States  shall  consist 
only  in  levsring  war  against  them  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort.  No 
person  shall  be  convicted  of  treason,  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act, 
or  on  confession  in  open  court. 

2.  The  congress  shidl  have  power  to  declare  the 
punishment  of  treason;  but  no  attainder  of  treason 
shall  work  corruption  of  blood,  or  forfeiture,  except 
during  the  life  of  the  peiton  attained. 

ARTICLE  IV 

Section  1 

1.  Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state,  and  the  congress  may,  by  gen- 
eral laws,  prescribe  the  manner  in  which  such  acts, 
records  and  proceedings  shall  be  proved,  and  the 
effect  thereof. 
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Section  2 

1.  The  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the  sev- 
eral states. 

2.  A  person  charged  in  any  state  with  treason, 
felony  or  other  jcrime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall  on  demand  of 
the  executive  authority  of  the  state  from  which  he 
fled,  be  delivered  up,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime. 

8.  No  person  held  to  service  or  labor  in  one  state 
under  the  laws  thereof,  escaping  into  another,  shall, 
in  consequence  of  any  law  or  regulation  therein,  be 
discharged  from  such  service  or  labor;  but  shall 
be  delivered  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due. 

Section  8 

1.  New  states  may  be  admitted  by  the  congress 
into  this  Union;  but  no  new  state  shall  be  formed 
or  erected  within  the  jurisdiction  of  any  other 
state,  nor  any  state  be  formed  by  the  junction  of 
two  or  more  states  or  parts  of  states,  without  the 
conseAt  of  the  legislatures  of  the  states  concerned, 
as  well  as  of  the  congress. 

2.  The  congress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to  the 
United  States ;  and  nothing  in  this  constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of  the 
United  States,  or  of  any  particular  state. 

Section  4 

1.  The  United  States  shall  guarantee  to  every 
state  in  this  Union  a  republican  form  of  govern- 
ment, and  shall  protect  each  of  them  against  in- 
vasion; and,  on  application  of  the  legislature,  or 
of  the  executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence. 

ARTICE  V 

1.  The  congress,  whenever  two-thirds  of  both 
houses  shall  deem  it  necessary,  shaU  propose  amend- 
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ments  to  this  constitution;  or,  on  the  application  of 
the  legislatures  of  two-thirds  of  the  several  states, 
shall  call  a  convention  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to  all  intents 
and  purposes,  as  part  of  this  constitution,  ^en 
ratified  by  the  legislatures  of  three-fourths  of  the 
several  states,  or  by  conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification 
may  be  proposed  by  the  congress ;  provided  that  no 
amendment,  which  may  be  made  prior  to  the  year 
one  thousand  eight  hundred  and  eight,  shall  in  any 
manner  affect  tiie  first  and  fourth  clauses  in  the 
ninth  section  of  the  first  article;  and  that  no  state, 
without  its  consent,  shall  be  deprived  of  its  equal 
suffrage  in  the  senate. 

ARTICLE  VI 

1.  All  debts  contracted  and  engagements  entered 
into  before  the  adoption  of  this  constitution  shall  be 
as  valid  against  the  United  States,  under  this  con- 
stitution, as  under  the  Confederation. 

2.  This  constitution  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  su- 
preme law  of  the  land ;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  constitu- 
tion or  laws  of  any  state  to  the  contrary  notwith- 
standing. 

8.  The  senators  and  representatives  before  men- 
tioned, and  the  members  of  the  several  state  legis- 
latures, and  all  executive  and  judicial  officers,  both 
of  the  United  States  and  of  the  several  states,  shall 
be  botmd  by  oath  or  affirmation  to  support  this 
constitution;  but  no  religious  test  shall  ever  be  re- 
quired as  a  qualification  to  any  office  or  public  trust 
under  the  United  States. 

ARTICLE  Vn 

1.  The  ratiflcatiim  of  the  conventions  of  nine  states 
shall  be  sufficient  for  the  establidiment  of  this 
constitution  between  the  states  so  ratifying  the 
same. 
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AMENDMENTS  TO  THE  CONSTITUTION 

Proposed  at  the  first  session  of  the  first  congress 
held  at  the  cily  of  New  York  on  the  4th  of  March, 
1789,  and  adopted  by  the  requisite  number  of  states. 

ARTICLE  I 

Congress  shall  make  no  law  respecting  an  estab- 
lishment of  rdigioDt  or  prohibiting  the  free  exercise 
thereof,  or  abridging  tne  freedom  of  siieech  or  of 
the  press,  or  the  right  of  the  people  peaceaUy  to 
assemble,  and  to  petition  the  government  for  a  re- 
dress of  grievances, 

ARTICLE  n 


A  well  ragulated  militia,  being  necessary  to  the 
security  of  a  free  state,  the  right  of  the  people  to 
keefp  and  bear  arms  shail  not  be  infringed* 

ARTICLE  m 

No  soldier  shall,  in  time  of  peace,  be  quartered 
in  any  house  without  the  consent  of  the  owner;  nor 
in  time  of  war  but  in  a  manner  to  be  prescribed  by 
law. 

ARTICLE  IV 

The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  paper  and  effecte,  against  unreason- 
able searches  and  seizures  shsJl  not  be  violated; 
and  no  warrants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particulaiiy 
describing  the  place  to  be  searched,  and  the  persons 
or  things  to  be  seized. 

ARTICLE  V 

No  person  shall  be  held  to  answer  for  a  capital  ot 
otherwise  infamous  crime,  unless  on  a  presentment 
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or  indictment  of  a  grand  jury,  except  in  cases  aris- 
ing in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service  in  time  of  war  or  public 
danger;  nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb; 
nor  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  himself,  nor  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law ;  nor 
shall  private  property  be  taken  for  public  use  with- 
out just  compensation. 

ARTICLE  VI 

In  all  criminal  prosecutions,  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial,  By  an  im- 
partial jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law;  and 
to  be  informed  of  the  nature  and  cause  of  the  ac- 
cusation; to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for  ob- 
tuning  witnesses  in  his  favor,  and  to  have  the  as- 
sistance of  counsel  for  his  defense. 

ARTICLE  Vn 

In  suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved;  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law. 

ARTICLE  Vm 

Excessive  bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 

ARTICLE  IX 

The  enumeration  in  the  constitution  of  certain 
rights  shall  not  be  construed  to  deny  or  disparage 
others  retained  by  the  people. 
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ARTICLE  X 

The  powers  not  delegated  to  the  United  States  by 
the  constitution,  nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respectively,  or  to  the 
people. 

'  The  foregoing  amendments  were  ratified  first  by 
New  Jersey  November  20,  1789,  and  lastly  by  Vir- 
ginia December  15th,  1791. 

ARTICLE  XI 

The  judicial  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state,  or  by  citizens 
or  subjects  of  any  foreign  state. 

The  foregoing  amendment  was  proposed  by  the 
third  congress  on  September  5th,  1794,  and  was 
declared  ratified  in  a  message  to  congress  dated 
January  8,  1798. 

ARTICLE  Xn 

1.  The  electors  shall  meet  in  their  respective 
states,  and  vote  by  ballot  for  president  and  vice 
president,  one  of  whom  at  least  shall  not  be  an  in- 
habitant of  the  same  state  with  themselves.  They 
shall  name  in  their  ballots  the  person  voted  for  as 
president,  and  in  distinct  ballots  the  person  voted 
for  as  vice  president;  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  president,  and  of 
all  persons  voted  for  as  vice  president,  and  of  the 
number  of  votes  for  each;  which  lists  they  shall 
sign  and  certify,  and  transmit  sealed  to  the  seat 
of  the  government  of  the  United  States,  directed 
to  the  president  of  the  senate.  The  president  of  the 
senate  shall,  in  the  presence  of  the  senate  and  house 
of  representatives,  open  all  the  certificates,  and  the 
votes  shall  then  be  counted.  The  person  having  the 
greatest  number  of  votes  for  president  shall  be  the 
president,  if  such  number  be  a  majority  of  the 
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whole  number  of  electors  appointed;  and  if  no  per* 
8on  have  audi  majorily,  then  from  the  persons  naV'- 
ing  the  highest  numbers,  not  exceeding  three,  <m 
the  list  of  tiiose  voted  for  as  president,  ti^e  house  of 
representatives  shall  choose  mimediately,  by  ballot, 
the  president.  But  in  choosing  the  president,  the 
votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote;  a  quomm  for  this 
purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  states,  and  a  minority  of  all  the 
states  shall  be  necessary  to  a  choice.  And  if  the 
house  of  representatives  shall  not  choose  a  presi- 
dent, whenever  the  right  of  choice  shall  devolve  upon 
them,  before  the  fourth  day  of  March  next  follow- 
ing, then  the  vice  president  shall  act  as  president 
as  in  the  case  of  the  deatii  or  other  constitutional 
disability  of  the  president. 

2.  The  person  having  the  greatest  number  of 
votes  as  vice  president  shall  be  the  vice  president, 
if  such  number  be  a  migority  of  the  whole  number 
of  electors  appointed,  and  if  no  person  have  a  ma- 
jority, then  from  the  two  highest  numbers  on  the 
list  the  senate  shall  choose  we  vice  president.  A 
quorum  for  the  purpose  shall  consist  of  two-thirds 
of  the  whole  number  of  senators,  and  a  majority  of 
the  whole  number  shall  be  necessary  to  a  choice. 
But  no  person  constitutionally  ineligible  to  the  office 
of  president  shall  be  eligible  to  that  of  vice  presi- 
dent of  the  United  States. 

The  above  amendment  was  proposed  by  the  eighth 
congress  on  December  12,  1808,  in  lieu  of  the  orig- 
inal third  paragraph  of  the  first  section  of  the  sec- 
ond article.  It  was  declared  by  the  secretary  of 
state  September  25, 1804,  to  have  been  ratified. 

ARTICLE  Xm 

Section  1 

Neither  slavery  nor  involuntary  servitude,  except 
i«8  a  punishment  for  crime,  wheieof  the  paitv  shall 
have  been  duly  convicted,  shall  exist  withm  the 
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United  States,  or  any  place  subject  to  their  juris- 
diction. 

Section  2 

Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 

The  foregoing  amendment  was  proposed  by  con- 
gress February  1,  1865,  and  dedared  ratilted  by 
twenty-seven  of  the  thirty-six  states,  in  a  proda- 
mation  by  the  secretary  of  state,  dated  December 
18,  1866. 

ARTICLE  XIV 

Section  1 

All  persons  bom  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,  are 
citizeiis  of  the  United  States  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the 
laws. 

Section  2 

Representatives  shall  be  apportioned  among  the 
several  states  according  to  their  respective  numbers, 
counting  the  whole  number  of  persons  in  each  state, 
excluding  Indians  not  taxed.  But  when  the  right 
to  vote  at  any  election  for  the  choice  of  electors 
for  president  and  vice  president  of  the  United  States, 
representatives  in  congress,  the  executive  and  judi- 
cial officers  of  a  state,  or  the  members  of  the  legis- 
lature thereof,  is  denied  to  any  of  the  male  inhab- 
itants of  such  state,  being  twenty-one  years  of  age, 
and  citizens  of  the  United  States,  or  in  an^  way 
abridged,  except  for  participation  in  rebellion  or 
other  crime,  uie  basis  of  representation  therein 
50 
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shall  be  reduced  in  the  proportion  which  the  number 
of  such  male  citizens  shall  bear  to  the  whole  num- 
ber of  male  citizens  twenty-one  years  of  age  in 
such  state. 

Section  3 

No  person  shall  be  a  senator  or  representative  in 
congress,  or  elector  of  president  and  vice  president^ 
or  hold  any  office,  civil  or  military,  under  iite  United 
States,  or  under  any  state,  who,  having  previously 
taken  an  oath  as  a  member  of  congress,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any 
state  legislature,  or  as  an  executive  or  judicial  offi- 
cer of  any  state,  to  support  the  constitution  of  the 
United  States,  shall  have  engaged  in  insun*ection 
or  rebellion  against  the  same,  or  given  aid  or  com- 
fort to  the  enemies  thereof.  But  congress  may,  by 
a  vote  of  two-thirds  of  each  house,  remove  sudi 
disability. 

Section  4 

The  validity  of  the  public  debt  of  the  United 
States  authorized  by  law,  including  debts  incurred 
for  payment  of  pensions  and  bounties  for  services 
in  suppressing  insurrection  or  rebellion,  shall  not 
be  questioned.  But  neither  the  United  States  nor 
any  state  shall  assume  to  pay  any  debt  or  obligar 
tion  incurred  in  aid  of  insurrection  or  rebellion 
against  the  United  States,  or  any  claim  for  the  loss 
or  emancipation  of  any^lave;  but  all  such  debts, 
obligations  and  claims  shall  be  illegal  and  void. 

Section  6 

The  congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article. 

The  foregoing  amendment  was  proposed  bv  the 
thirty-ninth  congress,  on  June  16,  1866,  and  de- 
clared adopted  by  a  proclamation  of  the  secretary 
of  state  dated  July  28,  1868. 
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ARTICLE  XV 

Section  1 

The  rights  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States 
or  by  any  state  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

Section  2 

The  .congress  shall  have  power  to  enforce  this  ar- 
ticle by  appropriate  legislation. 

The  foregoing  amendment  was  proposed  by  the 
fortieth  congress  on  February  29th,  1869,  and  de- 
clared ratifi^  by  a  proclamation  dated  March  30, 
1870. 

ARTICLE  XVI 

The  congress  shall  have  power  to  lay  and  collect 
taxes  on  incomes  from  whatever  source  derived, 
without  apportionment  among  the  several  states, 
and  without  regard  to  any  census  or  enumeration. 

ARTICLE  XVn 

Section  1 

The  senate  of  the  United  States  shall  be  composed 
of  two  senators  from  each  state,  elected  by  the 
people  thereof  for  six  years;  and  each  senator 
shall  have  one  vote.  The  electors  in  each  state  shall 
have  the  qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  legislature. 

Section  2 

When  vacancies  happen  in  the  representation  of 
any  state  in  the  senate,  the  executive  authority  of 
such  state  shall  issue '  writs  of  election  to  fill  such 
vacancies:  Provided,  That  the  legislature  of  any 
stete  may  empower  the  executive  thereof  to  make 
temporary  apointment  until  the  people  fill  the  va- 
cancies by  election  as  the  legislature  may  direct. 
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Section  8 

This  amendment  shall  not  be  so  construed  as  to 
affect  the  election  or  term  of  any  senator  chosen 
before  it  becomes  valid  as  a  part  of  the  constitu- 
tion. 

The  foregoing  article  supersedes  clause  8  of  the 
twelfth  article* 


CHAPTER  m 

THE  UNITED  STATES,  ITS  PEOPLE  AND 

GOVERNMENT 

1.  United  States  defined 

2.  The  people  of  the  United  States 

3.  The  government 

a— Legislative 

b— Executive 

c— Judicial 

decommissions*  bureaas,  etc. 

1.  The  United  State&r— Geographically,  'The 
United  States  of  America"  includes  all  of  the  terri- 
tory within  the  boundary  of  the  several  States  and 
Territories,  and  the  possessions  over  which  the  gov- 
ernment exercises  control. 

As  a  body  politic,  it  comprehends  all  of  the  citi- 
zen domiciled  within  such  area  who  owe  allegiance 
to  the  government. 

According  to  the  theory  which  forms  the  basis 
of  American  institutions,  the  United  States  is  a 
political  society  organized  and  maintained  by  the 
common  consent  of  the  people  inhabiting  the  terri- 
tory within  its  boundaries.  Such  organization  was 
effected  for  purposes  of  mutual  advancement,  pro- 
tection and  defense,  and  exercises  all  such  powers 
as  are  necessary  to  that  end. 

Technically,  and  in  effect,  the  United  States  is 
the  people  thereof,  imited  for  purposes  of  govern- 
ment. That  portion  of  mankind,  viewed  as  such  an 
organized  umt,  is  called  the  National  State. 

A  society  thus  formed  and  existing  may,  by  like 
consent,  be  reorganized  or  dissolved.  The  power  of 
the  people  bdng  supreme,  according  to  the  Amen- 
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can  idea,  they  may  modify  the  fundamental  law  of 
the  nation,  change  the  character  of  the  government, 
and  even  abolish  it  altogether.  This,  however,  can* 
not  be  effected  by  any  fractional  part  of  the  peo- 
ple, but  must  be  by  the  act  of  the  whole;  and  the 
whole  people  are  deemed  to  act  only  when  such  a 
change  or  abolition  is  made  in  the  manner  previ- 
ously provided  for  by  law,  or  where  all  actually  imite 
in  the  measures  which  so  modify  or  overthrow  the 
state,  or  where  those,  who  have  withheld  them- 
selves from  active  participation  in  such  measures, 
submit,  either  willingly  or  unwillingly,  in  the  result. 

It  is  also  the  American  idea  liiat  the  government 
exists  only  to  secure  to  its  subjects  the  enjoyment 
of  their  inalienable  rights,  and  when  it  fails  to  so 
protect,  or  becomes  destructive  of  those  rights,  ''it 
is  the  right  of  the  people  to  alter  or  abolish  it,  and 
to  institute  a  new  government,  laying  its  foundar 
tion  on  such  principles,  and  organizing  its  powers 
in  such  form,  as  to  them  shall  seem  most  Ukely  to 
effect  their  siafety  and  secure  their  happiness." 

While  under  our  form  of  government  we  do  not 
stand  to  suffer  from  the  tyranny  of  any  single  ruler, 
yet  we  may,  it  will  be  seen,  be  ruled  by  a  majority 
of  the  people  who  might  refuse  to  the  minority  many 
or  all  of  those  sacred  rights  which  kingB  for  centu- 
ries have  not  dared  to  inviolate,  and  in  this  way 
we  might  come  under  an  oppressor  even  more 
odious  and  more  intolerable  than  a  king,  for  a  mul- 
titude unrestrained  by  any  authority  save  its  own 
whim,  could  and  would  be  more  menacing  to  the 
liberties  and  rights  of  the  citizens  than  a  single 
despot,  for  against  such  oppression  there  could  be 
no  appeal  and  no  escape. 

Against  such  possible  tyranny  wise  political  econo- 
mists, and  students  of  our  form  of  government  and 
affairs  and  people  have  warned  us.  Lord  Macauloy 
once  declared  that  upon  that  rock  the  American 
ship  of  state  must  ultimately  break.  Jefferson,  look- 
ing to  the  future,  also  foresaw  possible  danger  from 
this  source,  for  he  declared,  ''the  executive  power 
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of  our  government  is  not  the  only,  perhaps  not  even 
the  principal  object  of  my  solicitude.  The  tyranny 
of  the  legislature  is  really  the  danger  most  to  be 
feared,  and  will  be  so  for  many  years  to  come/* 
Hamilton  also  expressed  the  opinion  that,  'It  is  of 
great  importance  in  a  Republic,  not  only  to  guard 
one  part  of  the  society  against  the  oppression  of 
its  rulers,  but  to  guard  one  part  of  society  against 
the  injustice  of  the  other  part." 

The  f  ramers  of  our  Constitution  were  likewise  not 
unmindful  of  future  possible  danger  from  the  mar 
jority,  for  against  it  they  endeavored  to  protect  the 
people  by  every  conceivable  precaution,  and  by  in- 
serting in  the  Constitution,  among  other  safe- 
guards, provisions  most  explicit  and  emphatic  con- 
cerning amendments  thereto,  that  the  organic  law 
might  not  be  too  easily  changed  by  and  at  the  will 
of  a  bare  majority,  and  thus  in  time  in  that  way, 
have  our  great  charter  of  liberties  and  protection, 
sink  to  the  level  of  and  have  no  greater  force  or 
validity  than  a  mere  statute. 

While  our  government  may  not  be  readily  over- 
thrown or  its  form  easily  changed,  yet  through  the 
act  of  a  majority  that  is  possible.  Our  population 
today  is  made  up  of  people  from  every  comer  and 
angle  of  the  world,  containing  many  persons  who  do 
not  understand  the  principles  of  our  form  of  gov- 
ernment or  the  advantages  it  affords,  and  some  of 
whom  have  little  sympathy  with  either  this  or  any 
form  of  government,  so,  as  Jefferson  said,  ''Eternal 
vigilance  is  the  price  of  liberty." 

For  nearly  a  century  and  a  half  the  government 
has  endured  and  today  the  governmental  and  geo- 
graphical unity  of  the  nation  remains  secure,  but  on 
the  other  hand,  when  we  realize  that  there  exists 
among  the  people  certain  social,  political  and  indus- 
trial unrest,  and  that  among  the  citizens  owing  alle- 
giance to  the  government  there  are  some  who  do  not 
possess  the  love  of  country  nor  the  loyalty  of  the 
men  who  founded  and  have  since  supported  this 
nation,  we  cannot  feel  so  sure  that  there  is  a  cor- 
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responding  unity  of  spirit  and  hearty  accord  with 
all  the  principles  of  a  sound  government,  and  so  we 
must  realize  that  the  greatest  fear  for  our  democ- 
racy and  our  peace  and  liberty  is  from  within  rather 
than  from  the  attack  or  oppression  of  an  invader. 

For  much  of  the  condition  that  exists  we  are  our*- 
selves  to  blame.  We  have  been  too  much  engaged 
in  matters  of  a  purely  personal  nature,  of  making 
money  or  seeking  political  or  social  advantage,  to 
give  serious  enough  thought  to  teaching  and  train- 
ing of  these  people. 

We  are  today  engaged  in  a  conflict  of  ideas  and 
arms  that  we  may  continue  to  live  free  and  inde- 
pendent of  the  rule  of  a  despotic  monarchy,  and 
that  other  people  may  enjoy  the  same  privilege  and 
the  blessings  to  be  derived  herefrom.  We  are  pass- 
ing through  a  tremendous  upheaval,  one  that  affects 
our  social,  industrial  and  political  system,  the  re- 
sult of  which  will  be  to  change  many  existing  sys- 
tems, both  of  business  and  public  poUcies,  and  once 
we  have  settled  down  to  peaceful  occimation,  new 
thoughts  and  new  ideas  will  arise  and  demands  for 
conditions  and  policies  affecting  human  life  and 
happiness  not  heretofore  contemplated  will  be  made. 

It  is  but  proper,  I  feel,  to  suggest  at  this  time 
that  we  take  serious  note  of  these  conditions,  and 
that  as  loyal  citizens  we  should  study  more  care- 
fully the  principles  of  our  government  and  the 
character,  loyalty,  and  ability  of  the  persons  we 
choose  to  administer  the  affairs  of  state;  and  as 
well,  more  and  more  the  political,  social,  industrial 
and  economic  conditions  of  the  country  and  people, 
that  we  may  at  all  times  think  and  act  intelligently, 
and  in  this  way  be  assured  of  a  rule  by  a  majority 
of  sound,  patriotic  and  right  thinking  citizens,  tii 
this  way,  I  am  sure,  we  may  feel  secure  in  the 
maintenance  of  those  prmciples  for  which  our  fore- 
fathers stood  and  fought,  and  under  which  this  na- 
tion has  endured,  as  against  the  excesses  of  a  popu- 
lace who  may  at  times  be  swayed  by  passion  and 
prejudice,  or  by  the  teachings  of  unpatriotic  citi- 
zens, or  of  self-seeking  politicians. 
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2.  The  people  of  the  United  States  are  caMed  its 
subjects.  A  subject,  so  considered,  is  a  person,  man 
or  woman,  who  is  under  legal  obligation  to  submit 
to  the  authority  of  the  State  in  matters  relating  to 
the  public  welfare. 

The  tie  which  binds  the  subject  to  the  State  is 
caUed  aUegigance.  This  is  of  two  kinds: — ^Natural 
and  Local.  The  first  is  universal  and  perpetual  and 
is  cancelled  only  by  death  of  the  subject,  or  by  act 
of  the  State.  A  person  may  loose  his  or  her  citi- 
zenship and  still  owe  this  allegiance.  The  second  is 
territorial  and  temporary,  only  binding  the  subject 
while  actually  within  the  State,  being  terminated  by 
his  or  her  removal  therefrom. 

Subjects  are  of  two  kinds: — Citizens  and  aliens. 
Under  American  law  a  citizen  is  one  of  the  sovereign 
people,  one  who  owes  to  the  government  natural 
allegiance.  Citizenship  is  the  status  of  being  a  citi- 
zen. 

Citizens  are  of  two  kinds : — ^Native  bom  and  natu- 
rarlized.  The  first  are  such  as  were  bom  within  the 
jurisdiction  and  allegiance  of  the  United  States,  ex- 
cept Indians,  and  the  children  of  representatives  of 
foreign  States.  Persons  deemed  bom  within  such 
jurisdiction  are  those  bom  at  home  or  abroad  of 
parents  who  are  citizens,  and  those  bom  within  such 
jurisdiction  of  alien  parents  who  are  permanently 
domiciled  here. 

While  children  bom  out  of  the  United  States  of 
citizen  parents  are  citizens,  their  children  are  not  if 
the  father  never  becomes  a  resident  thereof.  For- 
eign bom  children  of  a  citizen  while  residing  abroad 
is  subject  to  double  allegiance,  but  upon  reaching 
majority  may  elect  one  and  repudiate  the  other. 

Minor  children  of  an  alien  widow  who  marries  a 
citizen  or  an  alien  who  becomes  naturalized  during 
their  minority,  become,  upon  such  marriage  of  the 
mother  or  such  naturalization,  citizens  if  at  the  time 
they  reside  in  this  country,  or  upon  their  coming 
here  while  minors. 

61 
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Ulegitimate  children  bom  abroad  of  citizens  are 
not  citizens  of  the  United  States. 

A  woman  is  a  citizen  within  the  meaning  of  the 
fourteenth  amendment  of  the  C!onstitution.  An  alien 
woman  who  marries  or  is  married  to  a  citizen  is 
also  a  citizen. 

Persons  bom  within  the  United  States,  and  who 
continue  to  reside  here,  of  Chinese  parents  domiciled 
residents  and  not  here  merely  in  any  diplomatic 
service  of  their  country,  are  citizens,  notwithstand- 
ing the  fact  the  parents  cannot  become  citizens. 

The  term  ''citiz^'  is  not  sjmonymous  witli  ^dec- 
tor^  or  ^oter."  The  question  of  who  are  doctors 
or  voters  is  for  the  States  to  determine.  One  may 
be  a  citizen  of  the  United  States  and  yet  not  be  a 
voter,  depending  whether  the  State  of  his  residence 
has  conferred  tiie  right  to  vote  upon  such  citiz^i 
or  class  of  citizens. 

All  citizens  of  the  United  States  owe  to  the  gov- 
ernment allegigance,  whether  at  home  or  abroadf,  as 
do  all  other  persons  domiciled  within  its  jurisdic- 
tion, except  bidians  and  representatives  of  foreign 
States. 

Naturalized  citizens  are  those  who  were  origin- 
ally citizens  of  a  foreign  State,  and  by  act  of  the 
United  States  have  become  adop^ted  as  its  citizens. 

Aliens  are  persons  bom  outside  of  the  jurisdic- 
tion and  allegiance  of  the  United  States  who  have 
not  become  naturalized.  Such  persons,  unless  they 
be  official  representatives  of  foreign  States,  while 
domiciled  within  the  United  States  owe  to  it  local 
allegiance.  Aliens  are  of  two  kinds: — ^Alien  friends 
and  alien  enemies.  The  first  are  those  bom  in  a 
country  with  which  we  are  at  peace,  and  the  latter 
those  bom  in  country  with  which  we  are  at  war. 
At  this  writing  those  of  German  and  Austrian  birth 
are  alien  enemies. 

The  subject  of  naturalization  is  governed  by  the 
statutes  of  the  United  States. 

The  foUowing  persons  may  become  citizens  by 
naturalization: — Those  over  twenty-one  years  of  age 
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who  have  resided  in  the  United  States  continuously 
for  a  period  of  at  least  five  years,  and  have  declared 
their  intention  to  become  citizens  for  a  period  of 
more  than  two  years  and  have,  since  making  such 
declaration,  continued  their  residence  here,  unless 
they  disbelieve  in  or  are  opposed  to  all  organized 
government,  or  are  members  of  or  affiliate  with 
some  organization  entertaining  and  teaching  such 
doctrine  or  organized  in  opposition  to  such  govern- 
ment. A  further  qualification  is  the  ability  to  read 
and  write  the  English  language  and  being  possessed 
of  a  good  character.  One  who  is  a  polygamist  or 
has  been  convicted  of  a  crime  cannot  be  naturalized. 

Courts  of  naturalization^ — ^The  courts  having 
power  to  grant  naturalization  are  the  Federal  cir- 
cuit and  district  courts,  and  the  courts  of  the  States 
and  Territories  which  are  courts  of  record  having 
a  clerk  and  original  and  unlimited  jurisdiction  as 
to  amounts  involved. 

Proceeding  for  naturalization^ — ^The  first  step  is 
the  filing  with  the  clerk  of  the  court  having  juris- 
diction, in  the  district  or  county  of  residence  of  the 
alien,  of  a  declaration  of  his  or  her  bona  fide  inten- 
tion to  become  a  citizen  and  to  renounce  forever  all 
allegiance  to  any  foreign  power,  king,  potentate,  or 
ruler.  Such  declaration  may  now  be  made  and  filed 
immediately  upon  arrival  in  this  country,  providing 
the  alien  is  tliea  over  eighteen  years  of  age.  Two 
years  at  least  must  elapse  before  the  alien  can  peti- 
tion for  naturalization,  and  at  least  five  years  con- 
tinuous residence  here  must  have  expired  before  that 
can  be  done.  If  a  petition  for  naturalization  be  not 
filed  within  seven  years  from  the  filing  of  the  dec- 
laration of  intention,  a  new  declaration  must  be 
made  and  filed  and  two  years  most  again  elapse 
bcdTere  the  Ifaial  application  can  be  made. 

A  petitiim  in  writing  and  in  duplicate,  signed  in 
the  lumdwriting  of  the  applicant  and  verified,  set- 
ting up  all  the  necessary  facts,  and  supported  by 
the  affidavit  of  at  least  two  creditable  citizens  of 
the  United  States,  most  be  next  filed  with  the  clerk 
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above  mentioned,  or  with  the  clerk  of  the  court  to 
which  application  is  to  be  made. 

If  the  applicant  arrived  in  this  country  since 
June  29th,  1906,  he  or  she  must  also  file  a  certificate 
issued  by  the  Department  of  C!ommeroe  and  Labor, 
stating  the  date  of  his  or  her  arrival,  etc. 

In  making  the  petition  the  applicant  and  wit- 
nesses must  appear  in  person  before  such  dork. 
Immediately  upon  filing  the  petition  the  clerk  is  re- 
quired to  give  notice  thereof  by  postinjg:  a  notice  in 
his  office  or  in  the  building  wherein  it  is  located. 
Ninety  days,  at  least,  must  elapse  before  the  peti- 
tion can  be  considered  by  the  court 

The  court  fixes  times  and  places  for  acting  upon 
petitions  and  granting  naturalization.  At  such 
time  the  petitioner  and  witnesses  must  appear  in 
court  in  person  and  be  examined.  It  is  usual  to  use 
at  this  time  the  same  witnesses  who  joined  in  the 
petition,  yet  other  witnesses  may  be  produced.  The 
court  will  refuse  to  naturalize  a  person  unable  to 
read  or  write  or  understand  and  speak  the  English 
language,  or  one  who  does  not  show  a  satisfactory 
knowledge  of  the  principles  of  our  form  of  govern- 
ment. 

No  certificate  of  naturalization  can  be  granted 
within  thirty  days  of  any  general  election  within 
the  State. 

Losing  and  retaining  citizenship. — ^Any  American 
woman  married  to  a  foreigner  takes  the  nationality 
of  her  husband.  At  the  termination  of  the  marital 
relationship  she  may  resume  her  original  citizen- 
ship, if  residing  here,  by  continuing  so  to  reside 
here,  and  if  residing  abroad  by  registering  as  a  citi- 
zen of  the  United  States  with  a  United  States  con- 
sul within  one  year  after  such  termination. 

Any  foreign  woman  who  acquired  dtizensliip 
through  marriage  to  an  American  is  deemed  to  have 
retained  the  same  after  termination  of  the  marital 
relationship  if  she  continues  to  reside  here,  unless 
she  makes  formal  renunciation  thereof  before  a 
court  having  jurisdiction  to  naturalize  aliens,  or  if 
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she  resides  abroad  she  may  retain  it  by  register- 
ing as  a  citizen  before  a  United  States  consul 
within  one  year  after  such  termination. 

Children  of  citizens  bom  out  of  the  United  States 
and  who  continue  to  reside  out  of  the  country,  shall, 
in  order  to  retain  the  protection  of  the  United 
States,  upon  reaching  the  age  of  eighteen,  register 
at  a  United  States  consulate  their  intention  to  be- 
come residents  of  and  remain  citizens  of  the  United 
States,  and  must  also,  upon  attaining  their  major- 
ity, take  an  oath  of  allegiance  to  the  United  States. 

One  convicted  of  a  felony  loses  his  citizenship,  to 
the  extent  of  the  right  of  suffrage  or  the  right  to 
hold  public  office. 

Under  the  constitution  a  citizen  of  any  one  State 
becomes  a  citizen  of  any  other  State  in  which  he 
resides. 

3.  Government. — ^The  C!onstitution  creates  three 
brandies  of  government,  and  directly  or  by  impli- 
cation determines  their  powers.  The  government, 
strictly  speaking,  comprehends  all  the  organized 
agencies  engaged  in  the  legislative,  administrative, 
and  judicial  regulation  of  public  affairs. 

Each  branch  possesses  certain  independence 
which  operates  as  a  restraint  upon  the  action  of  the 
other  branches,  and  this  fact  fairly  protects  us  from 
any  action  which  might  encroach  on  the  rights  and 
liberties  of  the  people.  Under  this  plan  we  are  not 
liable  to  rule  by  an  arbitrary  government,  a  guar- 
antee we  would  not  have  if  all  the  powers  of  sov- 
eignty  were  exercised  by  a  single  person  or  body. 

(a)  Legislative  branch. — ^This  branch  of  the  gov- 
ernment is  possessed  with  powers  to  make  laws  and 
alter  ^em  at  pleasure.  Such  power  deals  mainly 
with  the  future. 

The  powers  of  legislation  granted  by  the  Consti- 
tution are  vested  in  a  Congress  consisting  of  a 
Senate,  or  "Upfier  House,''  and  the  House  of  Rep- 
resmtatives,  or  ''Lower  House.''  All  such  powers, 
or  acts  pursuant  thereto,  are  subject  to  a  qualified 
veto  in  the  President.    (See  Art.  I,  Sec  8 ;  Art.  Xn, 
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Sec.  6,  and  Art  XVI  of  the  C!onst.  for  enumeration 
of  powers  of  this  branch.) 

The  Senate  is  composed  of  two  senators  from 
each  State,  chosen  by  direct  vote  of  the  electors  for 
a  term  of  six  years,  and  divided  into  three  classes* 
so  that  one  class  is  chosen  every  second  year.  If 
vacancies  happen  in  the  representation  of  any  State, 
the  executive  authority  of  such  State  must  issue 
writs  of  election  to  fiU  same.  The  Legislature  of 
any  State,  however,  may  empower  the  executive  to 
make  temporary  appointment  until  tlie  people  fill 
the  vacancy  by  election,  as  the  legislature  may  di- 
rect. 

One  to  be  a  United  States  Senator  must  be  at 
least  thirty  years  of  age,  an  inhabitant  of  the  State 
from  whidb  elected.  He  or  she  must  also  have  been 
a  citizen  of  the  United  States  for  at  least  nine  years. 
The  annual  salary  of  a  Senator  is  $7,500. 

The  Senate  is  presided  over  by  the  Vice  President. 
He  has  no  vote  except  in  case  of  a  tie  vote  of  the 
senators.  In  the  absence,  disquidification  or  ina- 
bility of  the  Vice  President  to  act,  the  Senate  is  pre- 
sided over  by  a  President  pro  tempore,  chosen  by 
the  Senators.  The  other  officers  of  the  Senate  are 
chosen  by  it.  The  President  of  the  Senate  adminis- 
ters the  oath  of  office  to  the  Senators. 

House  of  Representatives* — The  members  thereof 
are  known  as  ''Congressmen,"  are  chosen  every 
second  year  by  direct  vote  of  the  people  of  each 
State.  Each  State  elects  representatives  in  propor- 
tion to  its  population,  the  ratio  thereof  to  one  rep- 
resentative and  the  number  of  representatives  to 
which  each  State  is  entitied  being  fixed  by  Clongress 
according  to  the  results  of  a  Federal  census  taken 
every  ten  years.  In  counting  the  population  for 
such  purpose,  Indians  not  taxed  are  not  included. 
Some  States  elect  one  or  more  "representatives  at 
large,"  on  a  general  ticket  voted  for  by  all  of  its 
voters,  while  others  only  elect  from  districts,  called 
Congressional  districts,  by  the  vote  of  the  people 
thereof. 
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One  to  be  a  representative  must  be  at  least  twen- 
ty-five years  of  age,  an  inhabitant  of  the  State  in 
which  chosen,  and  must  have  been  a  citizen  of  the 
United  States  for  at  least  seven  years.  His  annuid 
salary  is  $7,500. 

The  legislature  of  each  State  usually  divides  the 
State  into  as  many  districts  as  it  has  representa- 
tives in  Congress. 

Each  Congress  has  two  regular  sessions,  called 
the  First,  or  Long  session,  and  the  Second,  or  Short 
session.  The  first  session  begins  in  December  of  the 
year  following  the  election  of  representatives  and 
usually  continues  until  the  following  summer.  The 
short  session  begins  the  next  December  and  lasts 
until  the  fourth  of  the  following  March. 

At  the  convening  of  Congress  the  clerk  acts  as 
temporaiy  presiding  officer  of  the  House  until  the 
Speaker  is  diosen.  The  Speaker  is  chosen  from  the 
members,  and  is  the  presiding  officer,  and  in  some 
respects  he  is  also  the  leader  of  the  majority  party 
in  the  House.  He  has  greater  powers  than  the  pre- 
siding officer  of  the  senate.  He  appoints  conference 
and  special,  or  select,  committees.  He  may  enforce 
the  regular  rules  of  the  House,  and  such  special  rules 
as  may  be  adopted,  in  such  a  way  as  to  speed  leg- 
islation. A  member  wishing  to  speak  upon  a  meas- 
ure must  first  secure  formal  recognition  from  him. 

Committees* — For  the  purpose  of  considering  pro- 
posed legislation  the  members  of  the  Senate  and 
House  are  divided  into  standing  committees,  viz: — 
On  elections ;  Appropriation ;  Conunerce ;  Rivers  and 
Harbors;  Agriculture;  Territories;  Education;  Mili- 
tary Affairs;  Naval  Affairs,  etc.  The  House  has  a 
fuither  conunittee  on  Ways  and  Means,  which  con- 
siders the  subject  of  revenue  laws;  and  the  Senate 
a  committee  on  Foreign  Affairs,  to  which  is  referred 
all  proposed  treaties.  The  members  and  chairmen 
of  each  standing  committee  are  elected  by  ballot. 

Special  committees  are  appointed  as  occasion  re- 
quires to  consider  questions  not  properly  assigned 
to  stancUng  committees. 
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Passage  of  Bills. — ^A  bill  proposed  in  the  senate 
or  house  is  referred  to  the  proper  standing  commit- 
tee which  considers  it  and  examines  it  as  to  its 
merits  and  defects.  Before  such  committee  the  peo- 
pie  may  appear  and  present  arguments  for  or 
against  the  passage  of  a  bill.  The  committee  may 
report  to  the  senate  or  house  in  which  the  bill  was 
proposed,  either  "favorably"  or  "unfavorably,"  or  it 
may  not  report  the  bill  at  all,  which  omission  is 
termed  "killed  in  committee."  A  bill  when  reported 
back  to  the  senate  or  house  is  voted  on.  The  house 
may  vote  to  compel  a  committee  to  report  on  any 
bill. 

Before  taking  a  vote  on  a  bill  reported  out  of 
committee,  the  members  may  debate  thereon,  amend 
it,  pass  it  by  a  majority  vote,  or  vote  it  down.  If  it 
is  passed  it  goes  to  the  other  house  where  it  is  re- 
ferred to  the  proper  committee  and  similar  pro- 
cedure is  followed.  In  the  houses  debate  may  be 
stopped  by  a  member  moving  the  "previous  ques- 
tion," but  in  the  senate  there  is  no  rule  for  limit- 
ing debate  on  a  measure. 

The  senate  and  house  often  desire  to  pass  a  bill, 
but  disagree  as  to  certain  parte  thereof.  Such  a 
bill  is  usually  referred  to  a  joint  committee  of  both 
houses,  known  as  a  C!onference  conunittee,  and 
when  so  referred  is  said  to  have  gone  to  "confer- 
ence/' 

A  bill  once  passed  by  both  houses  goes  to  the 
President  for  his  approval  and  signature.  He  has 
ten  days  after  receiving  it,  excluding  Sunday,  to 
consider  it.  He  may  either  sign  or  veto  it.  He  can- 
not approve  it  in  part  and  veto  it  as  to  the  bal- 
ance, that  is,  he  must  approve  it  as  a  whole  or  reject 
it  all.  If  the  biU  be  signed  it  is  returned  to  the 
house  where  it  originated  and  then  becomes  a  law. 
If  he  does  not  act  upon  a  bill  within  said  period, 
and  C!ongress  be  yet  in  session,  it  becomes  a  law 
without  his  signature.  If  not  in  session  at  the  end 
of  such  period  and  he  has  not  signed  it,  it  fails  to 
become  a  law.  The  non-action  of  the  President  in 
such  case  is  termed  a  "pocket  veto." 
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If  a  bill  be  vetoed  it  may  be  reoonsidered  by  the 
house  in  which  it  originated,  and  again  passed  by  a 
two-thirds  affirmative  vote,  in  which  case  it  goes 
to  the  other  house,  and  if  passed  there  by  a  like 
vote,  it  becomes  a  law,  notwithstanding  the  veto 
and  without  further  consideration  or  action  by  the 
President. 

Disabilities  and  privileges  of  members. — ^While  a 
member  of  Congress  one  cannot  hold  any  other  civil 
office  under  the  authority  of  the  United  States. 

He  is  protected  from  arrest  while  going  to,  at- 
tending, or  returning  from  Congress,  unless 
charged  with  felony,  treason,  or  breach  of  the 
peace.  He  cannot  be  held  legally  accountable  for  any 
statement  made  in  speech  or  debate  in  either  house, 
which  enables  him  to  freely  discuss  matters  and  in 
a  manner  deemed  by  him  necessary,  and  for  the  besi; 
interests  of  the  country.  (See  Art.  I,  and  Art.  XIV 
of  Const.) 

(b)  Executive  Branch. — ^Through  this  branch  is 
administered  and  enforced  the  laws  and  the  treaties. 

The  President  is  the  head  of  this  department. 
He  is  elected  every  four  years  for  a  term  of  four 
years  by  the  people  of  the  several  States  voting,  not 
directly  for  him,  but  for  officers  called  "Presidential 
Electors."  Each  State  elects  as  many  electors  as  it 
has  senators  and  representetives  in  congress.  The 
electors  meet  in  their  respective  States  on  the  sec- 
ond Monday  in  January  following  their  election  and 
choose  by  ballot  the  President.  The.  candidate  for 
such  office  receiving  a  majority  of  the  votes  of  all 
the  electors,  becomes  elected  President.  Should  no 
candidate  receive  a  majority,  the  President  is  then 
chosen  by  the  house  of  representetives,  as  pro- 
vided by  the  twelfth  amendment  to  the  Constitu- 
tion. 

The  term  of  office  of  the  President  begins  March 
4th  following  such  election.  One  qualified  for  this 
office  must  be  at  least  thirty-five  years  of  age,  na- 
tive bom,  and  for  fourteen  years  a  resident  of  the 
United  States.  His  annual  salary  is  $75,000. 
52 
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Powers  of  the  President* — ^He  is  C!ommnader-in- 
Chief  of  the  Army  and  Navy,  and  of  the  military 
forces  of  the  several  States  when  called  into  the 
service  of  the  United  States. 

The  work  of  the  department  is  largely  carried  on 
through  ten  subordinate  departments,  the  heads  of 
which  form  the  "Cabinet/'  Through  such  subordi- 
nates he  conducts  all  official  intercourse  of  the  gov- 
ernment with  foreign  governments. 

With  the  advice  and  consent,  by  two-thirds  vote, 
of  the  senate,  he  may  make  treaties.  He  may  grant 
reprieves  and  pardons  and  commute  sentences  for 
offences  against  the  government,  except  in  cases  of 
impeachment;  may  veto  bills  passed  by  congress. 
On  extraordinary  occasions  he  may  convene  both 
houses,  or  either  of  them,  in  extra  session.  If  both 
houses  disagree  as  to  time  of  adjournment,  he  may 
adjourn  congress  to  such  time  as  he  deems  proper. 
He  may  fill  by  appointment  vacancies  occurring  dur- 
ing the  recess  of  the  senate,  to  expire  at  the  end  of 
the  next  session  thereof;  may  appoint,  with  the 
advice  and  consent  of  the  senate,  the  heads  of  the 
Executive  Departments,  and  may  require  from  each 
an  opinion  in  writing  upon  any  subject  relating  to 
his  duties,  etc.  He  may  remove  an  official  appointed 
by  him,  whether  appointed  with  the  advice  and  con- 
sent of  the  senate  or  not.  May  appoint,  with 
like  consent  and  advice,  ambassadors,  ministers,  and 
consuls  to  represent  the  government  before  foreign 
governments,  and  may  receive  similar  officials  sent 
to  this  government.  May  appoint  United  States 
Judges  and  Postmasters  in  the  larger  cities,  and 
certain  other  officials,  such  as  collectors  of  customs, 
of  revenue,  ete.,  Interstate  Commerce  Commissions, 
Civil  Service  Commissions  and  other  commissions, 
and  the  head  of  the  Government  Printing  Office. 

Duties  of  the  President. — ^He  must  see  that  the 
laws  are  faithfully  enforced  that  peace  and  order 
may  be  preserved  throughout  the  country ;  that  the 
rights  of  citizens,  as  regards  person  and  property, 
are  at  all  times  protected  at  home,  abroad,  and  upon 


U.  S.  PEOPLE  AND  GOVERNMENT      411 

the  high  seas;  that  all  treaties  with  other  govern- 
ments are  respected  and  observed  on  the  part  of  the 
nations  bound  thereby. 

He  must  give  C!ongress  information  from  time  to 
time  on  the  state  of  the  Union,  recommending  in 
connection  therewith  any  laws  he  deems  necessary 
or  wise.  Such  information  and  recommendation  is 
communicated  by  him  in  ''Messages"  sent  to  or  read 
by  him  before  congress,  the  latter  procedure  being 
followed  by  President  Wilson. 

War  powers. — He  has  no  power  to  formally  de- 
clare war,  though  he  may  direct  the  action  of  the 
Army  and  Navy  in  a  way  to  provoke  actual  war. 
His  power  in  this  connection  is  further  limited  by 
the  C!onstitution  which  forbids  congress  to  grant 
money  for  military  operations  for  a  longer  period 
than  two  years. 

Presidential  succession. — ^If  the  president  and  vice 
president  both  die,  or  become  disqualified,  or  unable 
to  exercise  the  powers  or  perform  the  duties  of 
president,  Congress  is  empowered  under  the  Con- 
stitution to  designate  what  official  shall  act  as  presi- 
dent until  a  successor  is  elected  at  a  regular  presi- 
dential election. 

Under  a  statute  passed  in  1887,  the  following  per- 
sons, if  qualified,  succeed  in  the  following  order: — 
1,  Secretary  of  State ;  2,  Secretary  of  the  Treasury ; 
S,  Secretary  of  War;  4,  Attorney  General;  5.  Post- 
master General;  6,  Secretary  of  the  Navy;  7,  Sec- 
retary of  the  Interior. 

The  Cabinet— The  term  "Cabinet"  is  not  men- 
tioned in  the  Constitution.  It  speaks,  however,  of 
the  "principal  otRcer  in  each  of  the  executive  de- 
partments." 

The  heads  of  the  departments,  hereinafter  men- 
tioned, are  appointed  by  the  President  and  hold 
regular  meetings  attended  by  the  President.  They 
act  as  advisors  to  the  President  upon  all  matters  he 
may  see  fit  to  lay  before  them,  yet  he  is  not  re- 
quired to  take  or  act  upon  the  advice  given,  on  the 
contrary,  he  may  direct  each  as  to  the  conduct  of 
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his  paitieidar  department,  and  renoove  any  head  who 
does  not  obey.  The  cabinet  members  also  make  re- 
ports for  the  advice  and  use  of  Con^rress,  and  in  that 
way  indirectly  exercise  certain  influence  in  that 
body. 

llie  head  of  each  department  has  from  one  to 
four  assistants  or  assistant  secretaries.  Each  de- 
partment is  divided  into  bureaus  havin^r  at  the 
head  of  each  a  commissioner. 

State  Departments — At  its  head  is  the  Secretary 
of  State,  who  is  the  custodian  of  the  Great  Seal,  the 
treaties  with  other  governments,  and  of  the  laws 
passed  by  congress.  He  conducts  all  official  nego- 
tiations and  correspondence  of  the  government  with 
foreign  governments,  and  is  also  the  medium  of 
communication  between  the  President  and  the  Gov- 
ernors of  the  several  States. 

Treasury  Department. — ^At  its  head  is  the  Secre- 
tary of  the  Treasury.  He  manages  the  finances  of 
the  government,  estimates  the  revenues  and  ex- 
penses, and  superintends  the  collection  of  all  rev- 
enues. He  has  under  him  a  number  of  subordinate 
officers,  viz : — Comptrollers,  Auditors,  the  Treasurer 
of  the  United  Stat^,  Register  of  the  Treasury,  Com- 
missioner of  Internal  Revenue,  Director  of  the  Mint, 
etc.  The  Treasurer  is  the  custodian  of  the  govern- 
ment's money  and  disburses  the  same  on  the  orders 
of  the  Secretary. 

War  Department. — ^At  its  head  is  the  Secretary 
of  War.  It  has  charge  of  the  equipment  and  supply 
of  the  Army ;  of  West  Point  Military  Academy ;  the 
Signal  Service  along  the  coasts ;  the  National  Parks 
and  Sodliers'  Homes ;  the  public  improvements,  such 
as  docks  and  bridges,  and  of  explorations  undertaken 
by  the  government. 

Navy  Department. — ^At  its  head  is  the  Secretary 
of  the  Navy.  It  has  charge  of  the  Navy  and  its 
equipment  and  supply.  Also  of  the  conduct  and 
management  of  the  Naval  Academy  at  Annapolis. 

Interior  Department. — ^At  its  head  is  the  Secjre- 
tary  of  the  Interior.    Under  his  supervision  is  the 
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general  land  office,  which  has  charge  of  the  public 
lands  of  the  United  States;  the  Pension  Depart- 
ment, which  considers  aplications  for  and  grants 
pensions  to  disabled  soldiers  and  sailors  and  their 
widows  and  dependents,  and  the  Patent  Department, 
which  considers  applications  for  patents. 

The  Interior  department  also  collects  educational 
statistics,  and  looks  after  the  Indians  living  on  the 
reservations,  and  the  conduct  of  Indian  schools. 

Post  Office  Departments — ^At  its  head  is  the  Post- 
master General.  He  establishes  post  offices  and  ap- 
points such  Postmasters  as  are  not  appointed  by  the 
President.  This  department  has  general  charge  and 
supervision  of  all  post  offices  and  of  the  transporta- 
tion and  delivery  of  all  mails. 

Department  of  Justice* — At  its  head  is  the  At- 
torney General,  who  is  the  legal  advisor  of  the  Presi- 
dent and  of  the  heads  of  the  several  executive  de- 
partments. He  conducts,  through  his  assistants,  all 
cases  before  the  Federal  courts  in  which  the  gov- 
ernment is  interested  or  concerned,  and  has  super- 
vision over  the  United  States  District  Attorneys  and 
Marshals. 

Department  of  Agriculture. — ^At  its  head  is  the 
Secretary  of  Agriculture.  Its  purpose  is  to  encour- 
age and  secure  better  results  in  the  way  of  agricul- 
ture in  the  United  States. 

Department  of  Commerce. — At  its  head  is  the 
Secretary  of  C!ommerce.  Its  purpose  is  to  aid  the 
commercial  interests  of  the  government.  It  has  a 
bureau  of  corporations  and  one  of  fisheries.  It  also 
has  charge  of  the  taking  of  the  United  States  cen- 
sus. 

Department  of  Labor. — ^At  its  head  is  the  Secre- 
tary of  Labor,  and  under  his  supervision  is  the  Bu- 
reau of  Immigration,  of  Naturalization,  of  Labor 
Statistics,  and  of  Children. 

(c)  Judiciary  Branch. — ^In  this  department  is  in- 
cluded the  United  States  Supreme  Court,  and  such 
inferior  courts  as  congress  has  ordained  and  estab- 
lished, or  may  so  do  from  time  to  time,  as  provided 
by  Art.  HI,  of  the  Constitution. 
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The  Judges  of  such  oonrts  are  appointed  by  the 
President,  by  and  with  the  ad^ee  and  consult  of  the 
senate.  They  hold  office  dorinsr  good  bdiavior. 
Their  salaries  are  fixed  by  congress. 

The  inferior  courts  now  existing  are  hereinafter 
enumerated. 

Supreme  CourL — This  is  the  highest  judicial 
tribimal  of  the  land.  It  is  the  final  authority  on  all 
constitutional  questions,  and  all  laws  and  treaties 
of  the  United  States.  A  Qiief  Justice  and  eight 
Associate  Justices  comprise  the  court,  the  presence 
of  six  being  necessary  to  render  a  decision  in  any 
case  before  it. 

The  principal  business  of  this  court  is  the  hearing 
of  appeals  from  decisions  of  the  inferior  courts 
hereinafter  named  and  from  the  highest  courts  of 
the  several  States  and  Territories,  in  cases  where 
questions  arise  involving  rights  under  the  Consti- 
tution and  the  laws  of  the  United  States.  Also  ap- 
peals from  the  courts  of  the  District  of  Columbia. 

It  also  decides  whether  laws  enacted  by  congress 
or  by  State  legislatures  are  in  accord  with  or  are 
permitted  by  the  Constitution  of  the  United  States, 
when  the  question  is  raised  and  brought  before  it 
for  determination.  It  also  has  jurisdiction  in  cases 
wherein  a  State  is  a  party  in  controversy,  and  also 
where  rights  of  Ambassadors,  Ministers  and  Con- 
suls are  affected. 

It  may  also  hear  and  determine  issues  raised  in 
a  State  court  affecting  the  validity  of  a  statute  or 
treaty  of  the  United  States,  when  a  suit  started  in 
such  court  is  removed  to  this  court  after  a  decision 
by  the  highest  State  court. 

All  matters  are  heard  and  decided  by  thiy  court 
without  a  jury. 

Circuit  Court  of  Appeals^ — ^The  court  ranks  next 
below  tlie  Supreme  court.  It  hears  appeals  in  cases 
brought  to  it  from  the  District  courts,  and  from  the 
courts  of  the  Territories  located  within  the  circuit. 

For  the  purpose  of  these  courts,  the  United  States 
is  divided  into  nine  circuits,  each  including  several 
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States.  For  each  circuit  three  or  more  judges  are 
appointed.  Each  court  consists  of  such  judges  and 
a  United  States  Supreme  court  judge  assigned  to 
it.  New  York  State  is  within  the  second  judicial 
district. 

District  courta^ — ^Each  State  comprises  at  least 
one  judicial  district  having  a  District  court.  Tlie 
larger  States  have  two,  three  or  four  districts.  Each 
court  is  presided  over  by  a  District  Judge. 

It  has  jurisdiction  over  civil  cases  arising  under 
the  United  States  laws,  and  in  admiralty  cases ;  also 
in  cases  of  indictments  for  criminal  offenses  com- 
mitted against  the  United  States.  Also  jurisdiction 
in  bankruptcy  matters. 

Appeals  from  this  court,  in  cases  involving  a  con- 
struction of  the  Constitution  or  of  a  treaty,  or  of 
the  constitutionality  of  a  Federal  or  State  law,  or 
of  a  question  of  punishment  for  a  great  crime,  is 
to  the  United  States  Supreme  court.  In  all  other 
cases  to  the  Circuit  Court  of  Appeals. 

District  Attorneys. — ^In  addition  to  the  Attorney 
General,  each  Judicial  District  has  a  public  officer 
known  as  a  United  States  District  Attorney.  His 
duty  is  to  prosecute  all  delinquents  for  crimes  or 
offenses  cognizable  under  the  authority  of  the 
United  States,  and  all  civil  actions  within  his  district 
in  which  the  United  States  is  concerned. 

Attorneys  and  Counsel. — ^Persons  to  be  such  and 
practice  before  the  courts  enumerated  above  must 
be  admitted  thereto.  Their  duty  is  to  assist  par- 
ties in  their  pleadings  and  in  the  conduct  of  tiieir 
causes,  in  aU  cases  where  litigants  do  not  appear  and 
manage  their  own  causes  personaUy,  wluch  they, 
however,  are  permitted  to  do  if  they  so  wish  and 
are  able. 

Marshals. — ^This  official  is  appointed  for  each  Ju- 
dicial District  by  the  President,  by  and  with  the 
consent  of  the  senate,  for  a  term  of  four  years,  and 
is  subject  to  removal  at  pleasure. 

A  marshal  is  analogous  to  a  sheriff  at  common 
law.    It  is  his  duty  to  attend  sessions  of  the  Dis- 
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trict  and  Circuit  courts,  and  to  execute,  within  his 
district,  all  lawful  precepts  directed  to  him.  He 
has  power  to  appoint  deputies  to  assit  him  in  the 
performance  of  the  duties  of  his  office.  He  may, 
if  resisted  in  the  execution  of  the  law  or  in  the 
performance  of  his  duty,  call  upon  any  citizen  to 
assist,  and  if  necessary,  he  may  also  apply  to  the 
President  for  the  aid  of  the  United '  States  troops. 
The  statutes  assign  certain  other  duties  to  him. 

Other  officials. — Under  this  department  are  also 
United  States  Commissioners  in  the  several  dis- 
tricts, and  Referees  in  Bankruptcy. 

Court  of  ClaimfiL — ^This  court  consists  of  a  Chief 
Justice  and  three  Judges.  Its  sessions  are  held  at 
Washington.  It  has  jurisdiction  to  hear  and  deter- 
mine claims  of  private  parties  against  the  govern- 
ment. Appeals  from  its  decisions  are  to  Uie  Su- 
preme court.  Its  findings  are  sent  to  congress, 
which  makes  provision,  by  way  of  appropriation  of 
moneys,  for  payment  of  daims  found  due  to  claim- 
ants. 

Court  of  Customs  Appeals. — ^This  court  consists 
of  a  Presiding  Judge  and  four  Associate  Judges.  It 
hears  appeals,  in  customs  cases,  from  decisions  of 
the  Board  of  General  Appraisers. 

Court  of  Impeachment. — ^The  object  of  impeach- 
ment is  the  removal  from  office  of  officials  for  mal- 
versation in  office.  The  House  of  Representatives 
is  the  accuser  and  selects  the  officials  to  conduct 
the  prosecution  before  the  Senate. 

The  senate  sits  as  the  court  to  try  the  charges. 
A  concurrence  of  two-thirds  of  the  senators  present 
is  necessary  for  a  conviction.  If  the  Resident  is 
the  accused  the  Chief  Justice  of  the  Supreme  court 
is  required  to  preside.  (See  Arts.  I,  Sec.  2  and  3, 
Const.) 

Jury  trials. — ^Under  the  constitution  the  trial  of 
all  crimes  against  the  government,  except  in  cases 
of  impeachment,  must  be  by  jury,  'nie  jury  is  ob- 
tained from  among  the  citizens  residing  in  the 
county  of  the  State  in  which  the  court  sits.    All 
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trials  must  be  held  in  the  State  in  which  the  alleged 
crime  was  committed.  If  committed  outside  of  a 
State,  then  at  such  place  as  congress  designates. 
(See  Arts,  m  and  IV,  Const) 

(d)  Other  bodies,  etc.^ — ^Numerous  boards,  bureaus 
and  commissions  are  provided  for  and  appointed  as 
occasion  demands,  among  which  may  be  mentioned 
the  Interstate  Commerce  Commission;  Civil  Service 
Commission;  Federal  Trade  Commission;  Federal 
Reserve  Board;  Food  and  Fuel  Boards,  etc. 


68 


CHAPTER  IV 

THE  UNITED  STATES  AND  OTHER  NATIONS 

1.  The  Law  of  Nations 

2.  Intercourse  with  other  nations 

3.  Jurisdiction  over  seas»  etc. 

4.  Ambassadors  and  ministers 

5.  Consuls 

6.  Rights  of  citisens  in  foreign  countries 

7.  Nations  at  war 

8.  Monroe  Doctrine 

9.  Tariffs 
10*  Embargo 

1.  Law  of  Nations^ — For  the  purpose  of  consider^ 
ing  the  relation  of  one  nation  to  another,  each  politi- 
cal body,  known  as  a  'iiation,"  may  be  deemed  a 
member  of  that  large  family  of  civilized  States,  or 
bodies  politic,  owing  to  each  other  State  or  body, 
separately  and  collectively,  certain  respect  and  cer- 
tain duties. 

Since  each  nation  is  made  up  simply  of  a  collec- 
tion of  individuals  possessing  sufficient  intelligence 
to  distinguish  between  right  and  wrong,  and  a  will 
capable  and  free  to  act;  and  since  it  is  also  pre- 
sumed that  each  individual  carries  with  him  mto 
the  service  of  the  community  of  which  he  is  a  mem- 
ber the  same  binding  law  of  morality  and  action 
which  suggests  and  controls  his  conduct  in  private 
life,  it  is  natural  to  conclude  that  there  must  be 
recognized  by  each  nation  the  existence  and  a  due 
observance  of  some  law  or  set  of  rules  governing  the 
relationship  and  intercourse  of  nations. 

While  there  has  never  been  established  or  recog- 
any  supreme  body  or  power  capable  of  fram- 
ing or  enacting  laws  govermng  the  relation  of  one 
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nation  with  another,  yet  time,  reason,  morality, 
necessity  and  custom,  has  given  rise  to  and  estab- 
lished a  set  of  rules  recogmzed  by  all  civilized  na- 
tions as  law,  and  termed,  in  law,  the  '^w  of  na- 
tions,"  or  'intematioiial  law." 

By  this  law  we  understand  that  voluntary  estab- 
lished Code  of  public  instruction  which  de&ies  and 
prescribes  the  duties  of  nations  in  their  intercourse 
with  each  other,  a  faithful  observance  of  which  is 
essential  to  national  character  and  to  the  peace  and 
happiness  of  humanity.  According  to  the  observ- 
ance of  Montesquieu,  such  law  is  founded  on  the 
principal  that  different  nations  ought  to  do  to  each 
other  as  much  good  in  peace,  and  as  little  harm  in 
war,  as  possible,  without  injury  to  their  own  true 
interests. 

It  is  the  fundamental  principle  of  all  public  law 
that  nations  are  equal  in  respect  to  each  other,  and 
entitled  to  claim  equal  consideration  for  their  rights, 
whatever  may  be  their  relative  dimensions  or 
strength,  or  however  they  may  differ  in  govern- 
ment, religion,  or  manners. 

International  law  is  the  most  voluntary  of  all 
Codes.  Among  the  ancients  there  was  no  recognized 
science  of  law  governing  the  relationship  of  one  peo- 
ple with  another,  and  even  among  the  most  refined 
States  of  the  time  there  was  no  conception,  even,  of 
the  moral  obligations  of  justice  and  humanity  be- 
tween nations.  The  laws,  if  any  could  be  said  to 
have  existed,  of  war  and  peace  were  alike  barbarous 
and  deplorable.  Strangers  and  enemies  were  re- 
garded as  nearly  synonymous,  and  foreign  persons 
and  property  were  considered  as  lawful  prizes. 

The  influence  of  Christianity,  in  time  and  in  a 
way,  brought  about  a  more  enlightened  sense  of 
right  and  justice  among  governments,  teaching:,  as 
it  did,  the  duty  of  benevolence  to  strangers,  of  hu- 
manity to  the  vanquished,  and  the  obligation  of  good 
faith  and  charity.  This  teaching  in  time  had  a  bene- 
ficial effect  upon  the  rules  of  war,  bringing  about 
the  custom  of  making  declarations  of  war  by  heralds 
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and  a  recognition  of  the  fact  that  to  attack  an  enemy 
by  surprise  was  an  act  cowardly  and  dishonorable. 

The  introduction  and  recognition  of  the  civil  law 
also  contributed  to  a  large  extent  to  a  more  correct 
and  liberal  view  of  the  rights  and  duties  of  nations, 
and  finally  through  the  necessity  of  conmiercial  in- 
tercourse and  business  between  nations  there  arose 
an  interchange  of  ideas  and  terms,  bringing  about 
the  adoption  of  treaties,  and  in  this  way  a  still  more 
direct  and  tenable  influence  was  had  in  the  forma- 
tion and  recognition  of  a  modem  Code  of  public  law. 

Through  admitting,  interchange  and  recognition 
of  resident  ministers  and  ambassadors  at  each  sov- 
ereign court,  a  further  important  step  was  ti^en 
toward  the  security  and  facility  of  national  inter- 
course. 

It  is  unfortunate,  as  we  are  now  learning  at  such 
a  sacrifice,  that  the  precepts  of  this  public  Code  are 
not  defined,  and  that  nations  have  no  common  dvil 
tribunal  to  which  to  resort  for  the  interpretation 
and  execution  of  this  law;  that  its  recognition  and 
obedience  thereto  is  so  much  a  moral  obligation, 
depending,  in  that  respect,  so  much  upon  the  honor 
of  nations.  It  is  apparent  we  have,  after  aU,  with 
our  advanced  civilization,  made  littie  progress  in 
this  connection,  for  there  is  yet  no  power  to  enforce 
observance  of  such  law,  beyond  the  power  of  one  or 
more  nations,  as  it  or  they  see  fit,  to  make  war  upon 
another  nation.  It  is  to  be  hoped  that  out  of  the 
Titanic  conflict  now  raging  between  nations  that 
there  may  come,  with  the  adoption  of  peace  treaties, 
a  court  or  tribunal  tQ  which  can  and  will  be  taken, 
and  in  which  must  be  settied,  all  future  international 
differences,  that  hereafter  right  and  justice,  rather 
than  might  and  force,  may  rule  and  govern  in  the 
adjustment  of  all  international  disputes  and  affairs. 

When  the  United  States  assumed  the  character 
of  an  independent  nation,  they  at  once  became  sub- 
ject, in  the  same  way  and  to  the  same  extent  as 
other  nations,  to  the  then  recognized  laws  of  civilized 
nations,  and  today  are  subject  to  and  governed  in 
tiie  same  way  thereby. 
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2.  Interooorse  with  other  natiims. — ^If  on  friendly 
terms,  each  nation  may  and  does  have  intercourse 
on  matters  of  common  interest.  Contracts  or  agree- 
ments are  entered  into  between  them  respecting 
boundaries,  commerce,  trade,  and  other  matters  of 
mutual  interest,  so  long  as  they  do  not  violate  the 
accepted  principles  of  international  law.  Such  agree- 
ments are  quite  formal  in  nature  and  in  terms,  and 
are  called  ^treaties.'' 

If  a  treaty  be  violated  by  one  of  the  governments, 
a  party  to  it,  it  may  be  regarded  by  the  other  gov- 
ernment as  broken  and  demand  made  for  proper  re- 
dress; or,  it  may  still  recognize  it  as  bindmg  on  ttie 
other  government  and  demand  observance  thereof. 
A  treaty  broken  can  only  be  enforced,  unfortunately, 
by  an  act  of  war. 

As  to  its  own  citizens,  each  government  attends 
to  the  enforcement  of  the  provisions  of  treaties  upon 
them. 

A  change  in  the  form  of  the  government  of  a  na- 
tion does  not  affect  its  rights  or  its  duties  as  to 
other  nations. 

Official  intercourse  between  governments  is  car- 
ried on  by  and  through  officials  termed  ^Ambassa- 
dors,'' ""Miidsters,"  and  ''Consuls.'' 

3.  Jurisdiction  over  seas  and  navigable  waters^— 
The  open  sea  belongs  to  the  nations  of  the  world, 
and  cannot  be  solely  possessed  by  any  nation.  Its 
free  use  for  navigtion  and  fishing  is  for  all  man- 
kind.. 

The  seacoast  adjoining  the  territory  over  which 
the  nation  has  jurisdiction,  and  beirond  as  far  as 
requisite  for  its  safety,  and  the  navigable  waters 
induded  in  bays  and  between  headlands  and  arms 
of  the  sea,  and  also  the  navigable  rivers  which  flow 
through  such  territory,  belong  to  such  nation. 

llie  portion  of  the  sea  over  which  a  nation  has 
domain  for  its  safety  has  been  declared  to  be  from 
the  coast  as  far  as  a  cannon  shot  will  reach,  here- 
tofore usually  calculated  to  be  a  marine  league,  but 
since  guns  have  been  devised  to  carry  much  further 
this  distance  must  be  calculai^l  anew. 
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In  time  of  war  a  belligerent  nation  may  blockade 
the  ports  and  coasts  of  the  other  beligerents,  in 
whidi  case  no  vessel  may  enter  or  leave  such  port 
without  the  permission  of  the  blockading  nation. 
To  be  effective,  under  the  rules  of  international  law, 
the  blockade  must  be  actuaUy  maintained  by  the 
armed  forces  of  such  belligerent.  Formal  notice  df 
the  existence  of  a  blockade  must  be  given,  after 
which  neutral  vessels  attempting  to  enter  or  leave 
such  port  may  be  confiscated  as  prizes  of  war. 

4.  Ambassadors  and  Ministers* — ^These  officials  are 
diplomatic  cheers,  and  represent  their  governments 
before  the  governments  to  which  sent.  They  assist 
in  negotiating  treaties  and  represent  generally  their 
governments  in  matters  of  mutual  interest  and  in- 
tercourse. 

An  ambassador  is  the  highest  of  the  two  officials, 
and  is  known  as  extraordinary  and  plenipotentiary. 
They  are  sent  to  and  received  from  the  greater  pow- 
ers, such  as  Great  Britain,  France,  Germany  and 
Brazil. 

Ministers  are  also  known  as  extraordinary  and 
idenipotentiary,  and  are  sent  to  and  received  from 
the  smaller  powers,  such  as  Belgium,  etc  A  minis- 
ter resident  also  exists,  and  is  an  official  of  lower 
grade  and  is  sent  to  and  received  from  still  smaller 
powers. 

The  officials  above  named  are  not  subject  to  the 
laws  of  the  foreign  government,  beyond  the  duty  to 
recognize,  respect  and  obey  them.  If  they  conmiit 
an  offense  or  a  crime  against  such  laws,  one  guilty 
tibereof  may  be  returned  to  his  country  as  persona 
non  gratia — ^that  is,  a  person  not  satisfactory  to 
such  country  as  a  diplomatic  representative. 

A  government  may  lawfully  refuse  to  receive  an 
ambfi^ador,  without  necessarily  affording  just  cause 
for  war,  for  instance — treason  of  bad  waracter  or 
former  offensive  conduct. 

5.  Omsukk — Consuls  are  commercial  agents  ap- 
pointed to  reside  in  seaports  of  foreign  countries. 
Their  duties  are  generally  determined  by  the  laws 
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of  their  own  country  and  by  treaty.  Their  duty 
particularly  is  to  watch  over  the  commercial  rights 
and  privileges  of  their  country  and  its  citizens,  and 
to  give  certificates  for  various  purposes.  Where  the 
laws  of  the  country  permit,  they  administer  on  the 
personal  estates  of  the  citizens  of  their  country  dy- 
mg  within  their  consulates,  and  leaving  no  l^ral  rq>- 
resentative  therein.  Also  to  take  charge  of  and  se- 
cure the  effects  of  stranded  vessels  of  tiieir  countiy 
in  the  absence  of  the  master,  owner,  or  consignee. 

No  nation  is  bound  to  receive  a  foreign  consul, 
unless  it  has  agreed  to  do  so  by  treaty,  and  in  the 
absence  of  a  special  agreement  to  the  contrary  he 
enjoys  no  such  extraordinary  rights  and  privileges 
as  an  ambassador  or  minister.  Unlike  such  higher 
diplomatic  officers,  he  is  subject  to  the  ordinary  civil 
and  criminal  laws  of  the  country  to  which  sent. 

6.  Rights  of  citizens  in  foreign  countries. — ^While 
in  a  foreign  country  as  a  traveler  or  as  a  tempox^iry 
resident,  a  person  is  subject  to  its  civil  and  criminal 
laws,  and  for  a  violation  thereof,  as  a  rule,  may  be 
tried  and  punished  therein.  On  the  other  hand, 
each  government  is  bound  to  protect  its  citizens  in 
person  and  property  against  any  arbitrary  and  un- 
just rules  or  acts  imposed  by  the  foreign  govern- 
ment. 

Extradition  treaties  between  governments  require 
the  surrender  of  a  person  who  commits  certain 
crimes  in  one  country  and  escapes  to  another,  that 
he  may  be  tried  by  the  law  of  and  in  the  country 
where  the  crime  was  committed.  Political  offenders 
as  a  rule,  are  included  among  persons  who  may  be 
so  returned. 

In  case  of  war  citizen  noncombatants  of  one  nation 
within  the  territory  of  the  other  nation  at  war  with 
it  may  be  ordered  to  leave  such  territory  and  remove 
their  goods  and  property.  If  allowed  to  remain,  and 
while  acting  peaceably  within  such  territory,  they 
are  entitled  to  the  protection  of  its  laws. 

7.  Nations  at  war. — ^A  state  of  war  usually  begins 
with  a  formal  declaration  of  war  by  one  nation 
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i^gainst  another,  although  actual  fighting  sometimes 
precedes  such  declaration.  The  declaration  is  a  no- 
tice to  the  people  of  the  beligerent  nation  and  to 
neutrals  that  a  state  of  war  exists,  from  which  time 
they  are  to  govern  their  actions  in  accordance  there- 
wilji.  Either  just  before,  as  a  rule,  or  at  the  time 
of  such  declaration,  the  representatives  of  the  re- 
spective nations  involved  are  recalled  and  returned, 
and  from  such  time  aU  intercourse  and  trade  be- 
tween such  belligerent  nations  is  supposed  to  be  at 
an  end,  and  contracts  made  between  the  subjects 
thereof  are  void. 

The  dtizens  of  the  warring  nations  are  known  as 
^noncombatants,"  or  ^'combatants."  The  first  are 
those  not  direct^  engaged  in  prosecuting  the  war, 
and  they  may  be  neither  killed  nor  captured  as  pris- 
oners of  war,  though  for  certain  acts  or  speech  they 
may  be  arrested  and  interned  for  the  period  of  the 
war.  As  a  rule,  private  property  of  an  enemy's 
subject,  not  necessary  for  use  in  prosecuting  the 
war,  cannot  be  captured  or  destroyed,  unless  found 
on  the  vessels  of  the  enemy;  or  unless,  in  the  case 
of  an  invasion,  it  is  necessary  for  the  invading  army 
to  use  it  to  subsist,  when  it  may  be  taken. 

Combatants  are  the  members  of  the  military  and 
naval  forces  actually  engaged  in  the  war,  and  they 
may  be  legally  killed  or  Uken  as  prisoners  of  war 
by  the  forces  of  the  belligerent. 

As  to  property,  under  the  rules  of  international 
law,  only  public  property  necessary  and  used  for 
ttie  purpose  of  prosecuting  the  war  can  be  destroyed 
or  taken  by  a  belligerent.  All  merchant  vessels, 
however,  with  their  crews  and  cargoes,  may  be  taken 
as  prizes  of  war  and  belong  to  the  nation  making  the 
capture. 

A  nation,  in  time  of  war,  not  involved  or  engaged 
in  the  war,  is  called  a  ^eutraL'^  Such  nation  must 
in  no  way  aid  either  beUigerent,  and  no  fighting  can 
be  carried  on  or  captures  made  within  its  jurisdic- 
tion, either  on  land  or  water.  It  has  the  right  to 
54 
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forbid  either  belligerent  to  transport  troops  or  sup- 
plies across  its  territory,  although  the  war  ships 
of  each  may  freely  visit  its  ports,  but  cannot  take 
thereat  military  stores.  The  time  within  which 
such  a  vessel  may  remain  in  such  port  is  usually  lim- 
ited, ordinarily,  to  that  required  to  make  necessary 
repairs. 

The  subjects  of  a  neutral  natioii»  as  a  rule,  are 
not  prohibited  from  trading  with  the  subjects 
of  a  belligerent  nation,  and  their  goods  are  not 
liable  to  capture,  though  found  upon  merdiant  ves- 
sels belonging  to  subjects  of  such  belligerents,  un- 
less such  come  within  the  class  of  goods  held  or  de- 
dared  to  be  ^contrabttid  of  war." 

Articles  known  as  contraband  of  war  are  such  as 
may  be  used  in  directly  prosecuting  the  war,  and 
include  arms,  ammunition,  horses,  ,  military  and 
naval  stores,  machinery  for  the  manufacture  of 
arms  and  ammunition,  etc  Each  belligerent  gov- 
ernment has  a  right  to  decide  for  itself  just  what 
particular  articles  may  be  considered  and  captured 
as  such  when  about  to  be  supplied  to  an  enemy. 
Such  property  a  neutral  nation  or  its  subjects  have 
no  right  to  supply  to  either  belligerent,  and  when 
found  in  vessds  upon  the  high  seas  or  within  the 
territory  of  a  belligerent  may  be  captured  and  con- 
fiscated. That  they  may  know  whether  contraband 
goods  are  being  supplied  to  an  enemy,  either  bel- 
ligerent has  a  right  to  stop  and  search  any  neutral 
merchant  vessel  found  upon  the  high  seas,  and  any 
such  vessel  refusing  to  be  searched  may  be  cap- 
tured and  held  as  a  prise  of  war.  On  the  other 
hand  no  belligerent  has  a  right  to  sink  a  merchant 
vessel  carrying  such  goods  without  first  making  such 
search,  and  without  enabling  the  persons  thereon 
to  leave  such  vessel  in  such  a  way  as  to  prevent 
loss  of  life.  This  rule  of  warfare  of  civilized  na- 
tions has  been  ignored  by  Germany  in  the  present 
great  war,  to  her  everlasting  disgare. 

In  time  of  war  private  vessels  may  be  fitted  out 
to  prey  upon  an  enemy's  commerce.    Section  eight 
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of  article  one  of  the  Constitation  givei^  Congress 
power  to  grant  letters  marque,  that  is  a  right  to 
private  persons  to  fit  out  such  vessels  for  that  pur- 
pose. Such  vessels  are  called  privateers."  With- 
out this  sign  of  authority  a  private  fifi^ting  vessel 
is  considered  a  pirate  and  may  be  treated  as  such 
by  the  armed  vessels  of  every  nation.  Under  a 
treaty  concluded  at  Paris  in  1856,  the  principal  Eu« 
ropean  powers  agreed  to  grant  no  licenses  to  priva- 
teers in  wars  among  themselves,  and  while  this  gov- 
ernment refused^to  unite  in  such  treaty  it  has, 
however,  been  respected  thus  far  by  the  United 
States. 

War  between  nations  is  formally  ended  by  the 
adoption  of  a  peace  treaty. 

In  the  case  of  a  war  between  a  government  and 
some  portion  of  its  own  subjects,  known  as  a  rbel- 
lion  or  revolution,  it  is  the  policy  of  other  nations 
not  to  interfere,  although  circumstances  may  arise 
when  one  or  the  other  belligerent  may  be  recognized 
as  such  by  outside  powers  and  accorded  sSl  the 
rights  of  belligerancy. 

8.  Monroe  Doctrine. — ^In  1823,  when  certain  Euro- 
pean monarchs  were  contemplating  aid  to  Spain  in 
her  attempt  to  reconquer  the  newly  formed  Spanish- 
American  republics  in  South  America,  President 
Monroe,  in  a  message  to  Congress,  asserted  that, 
while  the  United  States  intended  to  take  no  part 
in  the  affairs  of  European  States,  we  should  look 
upon  ''any  attempt  on  their  part  to  extend  their 
system  to  any  portion  of  this  hemisphere,  as  dan- 
gerous to  our  peace  and  safety,''  and  that  an  at- 
tempt to  reconquer  such  republics  would  be  re- 
garded by  us  ''as  the  manifestation  of  an  unfriendly 
disposition  towards  the  United  States.'*  This  doc- 
trine has  since  been  applied  in  cases  where  a  Euro- 
pean power  has  had  differences  with  other  powers 
of  this  hemisphere. 

9.  Tariffs* — Each  nation  may  restrict  the  impor- 
tation of  goods  from  other  countries  by  imposing 
a  tax  upon  their  entry.    Such  tax  is  usually  enacted 
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for  the  purpose  of  raisin;  revenue  for  the  use  of 
the  government,  although  it  may  be  employed  to 
foster  and  protect  domestic  manufacture  irom  free 
competition  of  foreign  manufacturers.  It  may  also 
be  used  as  a  retalliatory  measure  against  a  govern- 
ment that  refuses  to  admit  products  of  anol£er  na- 
tion. Governments  may  enter  into  a  reciprocity 
treaty,  whereby  each  agrees  to  admit,  free  of  duty, 
certain  products  of  the  other. 

10.  Embargo. — ^Any  nation  may  enact  an  embargo 
whereby  all  vessels,  domestic  and*  foreign,  may  be 
prohibited  from  leaving  its  ports  during  a  certain 
specified  period.  Tariffs  and  embargoes  are  enforced 
by  the  governments  enacting  them. 


CHAPTER  V 


CONSTTTUnON  OF  THE  STATE  OF  NEW  YORK 


1.  Its  parts»  as  to  rights*  powers^  etc. 

2.  Rights  and  privileges  under 

3.  Voters  and  voting 

4.  Legislature  and  its  powers 

5.  Governor  and  Lieutenant  Governor 

6.  Executive  officers 

7.  Courts 

8.  State  property  and  debts 

9.  Corporations,  public  funds^  etc^ 

10.  Education 

11.  Public  officers 

12.  Militia 

13.  Cities  and  villages 

14.  Oath  of  office,  bribery,  corruption,  etc 

15.  Amending  the  Constitution 


The  Constitution  as  to  the  rights  and  powers 
thereunder,  is  divided  into  four  parts.  The  first  has 
to  do  with  the  rights  and  privileges  of  the  people, 
and  is  often  called  the  ''Bill  of  Rights/'  The  sec- 
ond deals  with  the  question  of  elections  and  the 
qualifications  of  voters;  the  third,  prescribes  the 
form  of  the  government,  fixing  the  boundaries  of 
legislative  and  judicial  districts,  and  outlines  the 
powers  and  duties  of  public  State  officials,  and  the 
fourth  contains  provisions  relating  to  the  finances 
and  laws;  corporations;  schools;  charities;  govern- 
ment of  cities,  counties  and  villagegs;  and  the  pow- 
ers and  duties  of  local  officials,  etc. 
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ARTICLE  I 

2.  Rights  and  Privileges  Under. — ^Article  I  goitr- 
antees  persons  against  being  disf ranchiesd  or  de- 
prived of  any  rights  or  privileges,  unless  by  the  law 
of  the  land,  or  the  judgment  of  his  or  her  peers. 
Guarantees  fredom  of  worship  and  religious  liberty; 
freedom  of  speech  and  press  and  the  right  to  as- 
semble and  petition,  and  the  right  to  trial  by  jury. 
It  also  guarantees  against  excessive  bail  or  heavy 
fines  being  imposed  or  cruel  or  unusual  punishments 
being  inflicted. 

This  title  also  deals  with  the  matter  of  escheats, 
feudal  and  allodial  tenures,  leases  of  agricultural 
lands,  purchase  of  lands  from  Indians.  It  also  pro- 
vides for  right  of  action  for  injuries  causing  death, 
etc. 

The  several  sections  of  this  article  are  set  forth 
and  explained  in  Chapter  I  of  Part  n  hereof. 

ARTICLE  n 

3.  Voters  and  Voting. — Section  I,  of  Article  n, 
prescribes  the  qualifications  of  persons  to  vote. 
Section  21,  disqualifies  an  elector  to  vote  at  an  elec- 
tion who  shall  receive,  accept,  or  offer  to  receive, 
or  pay,  offer  or  promise  to  pay,  contribute,  offer  or 
promise  to  contribute  to  another,  to  be  paid  or  used 
any  money  or  thing  of  value  as  a  compensation  or 
reward  for  the  giving  or  witholding  a  vote  at  an 
election,  or  one  who  shall  make  any  promise  to  in- 
fluence the  giving  or  withholding  a  vote,  or  who 
shall  make  or  become  directly  or  indirectly  inters 
ested  in  any  bet  or  wager  depending  upon  the  re- 
sult of  any  election.  If  challenged,  on  any  of  the 
above  named  grounds  his  or  her  vote  cannot  be  re- 
ceived unless  he  or  she  shall  swear  or  affirm  before 
the  election  officials  that  he  or  she  has  not  been 
guilty  of  such  act.  •  This  section  also  authorizes 
the  legislature  to  enact  laws  excluding  from  the 
right  of  suffrage  persons  convicted  of  bribery  or 
any  infamous  crime. 
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Section  3,  provides  that  for  the  purpose  of  voting, 
no  person  will  be  deemed  to  have  gained  or  lost  a 
residence,  by  reason  of  his  or  her  presence  or  ab- 
sence, while  in  the  service,  or  while  engaged  in  the 
navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas ;  nor  while  a  stu- 
dent of  any  seminary  of  learning;  nor  while  kept 
at  any  ahnshouse,  asyluqi,  or  institution  supported 
by  public  expense  or  by  charity,  or  while  confined 
in  any  public  prison. 

Section  4,  provides  for  the  enactment  of  laws  pro- 
viding for  the  registration  of  voters. 

Secticm  5,  provides  that  all  elections  by  the  citi- 
zens except  for  such  town  officers  as  may  by  law  be 
directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  such  other  method  as  may  be  prescribed  by  law. 
provided  secrecy  in  voting  be  preserved.  It  has 
been  held  in  this  connection  that  the  use  of  voting 
machines  may  be  provided  for  without  impairing 
the  Constitutional  rights  of  the  elector. 

Section  6,  provides  that  the  registration  and  elec- 
tion boards  shall  be  bi-partisan,  that  is  such  officers 
or  boards  shall  be  appointed  from  voters  of  the  two 
political  parties  which  at  the  preceding  general  elec- 
tion had  cast  the  highest  number  of  votes,  and  upon 
the  nomination  of  such  representatives  respectively, 
as  the  legislature  may  direct. 

SECTION  III 

4,  Legislature  and  its  powers. — Section  1,  vests 
the  legislative  power  of  the  State  in  a  Senate  and 
Assembly.  Section  2,  provides  that  the  Senate  shall 
consist  of  fifty  members  except  as  otherwise  pro- 
vided, who  shall  be  chosen  every  two  years  for  a 
term  of  two  years,  and  that  the  Assembly  shall  con- 
sist of  one  hundred  and  fifty  members  to  be  elected 
eadi  year  for  a  term  of  one  year. 

Senate  Districts. — Section  8,  requires  the  State  to 
be  divided  into  fifty  districts  to  be  called  Senate  dis- 
tricts, and  to  be  numbered  from  one  to  fifty  in- 
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elusive,  and  that  each  shall  choose  one  Senator. 
Section  4,  requires  an  enumeration  of  inhabitants  to 
be  made  during  the  months  of  May  and  June  in  the 
year  one  thousand  nine  hundred  and  five,  and  dur- 
ing: the  same  months  every  tenth  year  thereafter; 
and  that  said  districts  shall  be  altered  by  the  legis- 
lature at  its  first  regular  session  after  the  return 
of  such  enumeration,  so  that  each  district  shall  con- 
tain as  near  as  possible  aii  equal  number  of  citizen 
inhabitants.  That  such  district  shall  at  all  times 
consist  of  contiguous  territory  and  that  no  county 
shall  be  divided  except  to  make  two  or  more  dis- 
tricts wholly  therein,  and  that  no  town  or  city  block 
be  divided  in  forming  a  district. 

That  the  ratio  for  apportioning  Senators  shall  be 
obtained  by  dividing  &e  number  of  citizen  inhab- 
itants by  Mty,  and  the  Senate  shall  always  be  com- 
posed of  sudi  number,  except  that  if  any  county 
having  three  or  more  senators  at  the  time  of  an  ap- 
portionment shall  be  entitled  to  an  additional  sena- 
tor or  senators  such  additional  senator  or  senators 
must  be  given  to  that  county  and  the  whole  number 
of  senators'  will  be  increased  thereby  to  that  extent. 
Provided  that  no  county  can  have  four  or  more  sena- 
tors unless  it  shall  have  a  full  ratio  for  each,  and  no 
county  can  have  more  than  one-third  of  all  the 
senators,  and  no  two  counties  or  the  territory 
thereof  as  organized,  which  are  adjoining  counties, 
or  separated  only  by  public  waters,  can  have  more 
than  one-half  of  all  the  senators. 

Assembly  Districts^ — Section  5,  provides  that 
members  of  the  Assembly  shall  be  chosen  by  single 
districts  apportioned  by  the  legislature  at  the  first 
regular  session  after  the  return  of  every  enumera- 
tion among  the  counties  of  the  State,  as  nearly  as 
may  be  according  to  the  number  of  their  respective 
citizen  inhabitants.  The  ratio  of  apportionment  is 
obtained  by  dividing  the  whole  number  of  citizen 
inhabitants  by  one  hundred  and  fifty,  and  one  mem- 
ber apportioned  to  every  county  containing  less  than 
the  ratio  and  one-half  over,  and  two  to  every  othtf 
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county.  Every  county  except  Hamilton,  which  is 
joined  with  Fulton  as  an  assembly  district,  shall 
always  be  entitled  to  one  member.  The  remaining 
members  are  to  be  apportioned  to  the  counties  hav- 
ing more  than  two  ratios  according  to  the  number 
of  such  inhabitants,  and  shall  be  so  apportioned  to 
the  counties  having  the  highest  remainder  on  the 
order  thereof  respectively;  provided,  that  no  counl^ 
shall  have  more  members  than  a  county  having  a 
greater  number  of  such  inhabitants. 

Compensation^ — ^Each  Senator  and  Assemblyman 
receives,  as  provided  by  Section  5,  an  annual  sal- 
ary of  one  thousand  five  hundred  doUars,  and  in  ad- 
dition one  dollar  for  every  ten  miles  traveled  once 
in  each  session  going  to  or  returning  from  the  place 
of  meeting.  Senators  when  the  senate  has  convened 
alone  in  extraordinary  session,  and  when  serving  as 
members  of  a  court  for  the  trial  of  impeachment, 
receive  an  additional  allowance  of  ten  dollars  per 
day.  Assemblymen  serving  as  members  of  sudi 
court  also  receive  such  additional  compensation. 

Civfl  Appointments  of  Members. — Section  7,  pro» 
hibits  any  senator  or  assemblyman  from  receiving 
any  civil  appointment  whatever  during  the  time  for 
which  he  shall  have  been  elected  to  such  office,  and 
makes  any  such  appointment,  or  vote  given  there- 
for, if  any,  void.  It  has  been  held  that  the  appoint- 
ment to  a  clerkship  of  the  District  Court  by  a  Jus- 
tice thereof,  is  not  violative  of  this  section. 

Persons  disqualified  as  members. — Section  8,  dis- 
qualifies a  person  to  be  a  senator  or  assemblyman 
who  is,  or  within  one  hundred  days  previous  to  an 
election  therefor,  a  Member  of  Congress,  a  civil  or 
military  officer  under  the  United  States,  or  an  officer 
under  any  city  government.  It  also  provides  that 
an  election  or  appointment  to  any  such  office,  and 
an  acceptance  thereof,  will  require  a  senator  or  as- 
semblyman to  vacate  his  seat. 

lime  of  ElectlMia. — Section  9,  fixes  the  time 
of  election  of  Senators  and  Assemblymen  to  be  the 
Tuesday  succeeding  the  first  Monday  of  November, 
unless  the  Legislature  otherwise  directs. 
55 
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Powers  of  each  Housei^ — Section  10,  provides  that 
a  majority  of  each  house  shall  constitute  a  quorum 
to  do  business,  and  that  each  house  shall  determine 
the  rules  of  its  own  proceeding  and  be  the  judge  of 
elections,  returns  and  qualifications  of  its  own  mem- 
bers, and  choose  its  own  officers.  That  the  S<mate 
shall  choose  a  temporary  president  to  preside  in  the 
absence  of  the  Lieutenant  Governor. 

Proceedings  and  Adjoummentar— Sectimi  11,  re- 
quires each  house  to  keep  a  journal  of  its  proceed- 
ings, and  to  publish  the  same  except  where  secrecy 
may  be  necessary,  and  that  the  doors  of  each  house 
be  kept  open,  except  when  the  public  welfare  shall 
require  secrecy.  That  neither  house  can,  without 
the  other,  adjourn  for  more  than  two  days. 

Freedom  of  speech* — Section  12,  protects  mem- 
bers from  being  questioned  for  any  speech  or  debate 
in  either  house  or  at  any  other  place. 

Where  bills  originate. — Section  13,  provides  that 
a  bill  may  originate  in  either  house  and  thaf^  a  bill 
passed  by  one  house  may  be  amended  by  the  other. 

Section  14,  provides  that  no  law  shall  be  enacted 
except  by  a  bill,  and  that  the  enacting  clause  of  all 
bills  shall  be  "The  People  of  the  State  of  New  York, 
represented  in  Senate  and  Assembly,  do  enact  as 
follows." 

Passing  bills. — Section  15,  provides  that  no  bill 
can  be  passed  or  become  a  law  unless  printed  and 
upon  the  desks  of  the  members,  in  its  final  form,  at 
least  three  calendar  legislative  days  prior  to  its  final 
passing,  unless  the  Governor,  or  acting  Governor, 
has  certified  or  does  certify  to  the  necessity  of  its 
immediate  passage.  That  no  bill  can  be  passed  or 
become  a  law  except  by  the  assent  of  the  majority 
of  the  members  of  each  branch.  That  no  amend- 
ment can  be  allowed  to  a  bill  on  the  last  reading 
thereof.  That  the  question  upon  its  final  passage 
shall  be  taken  immediately  after  the  last  reading 
and  the  yeas  and  nays  entered  on  the  journal. 

Private  and  local  bills. — Section  16,  provides  that 
no  such  bill  passed  by  the  Legislature  can  embrace 
more  than  one  subject,  and  that  must  be  expressed 
in  the  title. 
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Sectioii  18,  prohibits  the  Legislature  from  passing 
a  private  or  local  bill  in  the  following  cases,  viz: — 
Changing  the  names  of  persons;  affecting  roads, 
highways  or  alleys,  or  for  draining  swamps  or  low- 
lands ;  locating  or  changing  county  seats ;  providing 
for  chaise  of  venue  in  dvil  or  criminal  cases;  in- 
corporating villages ;  providing  for  election  of  mem- 
bers of  boards  of  supervisors;  selecting,  drawing, 
summoning  or  empaneling  grand  or  petit  jurors; 
regulating  the  rate  of  interest  on  money;  opening 
and  conducting  elections  or  designating  places  of 
voting ;  creating,  increasing  or  decreasing  fees,  per- 
centage or  aUowances  of  public  officials  during  the 
term  for  which  said  officials  are  elected  or  appointed ; 
granting  to  a  corporation,  association  or  individual 
right  to  lay  railroad  tracks;  granting  to  a  private 
corporation,  association  or  individual  any  exclusive 
privilege,  immunity  or  franchise  whatever;  or  to 
any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property ; 
or  for  building  bridges,  and  chartering  companies 
for  such  purpose,  «cept  on  the  Hudson  river  below 
Waterf  ord,  and  on  the  East  river^  or  over  the  waters 
forming  a  part  of  the  boundaries  of  the  State. 

The  Legislature  is  permitted  to  pass  general  laws 
providing  for  the  cases  above  enumerated,  but  no 
law  shall  authorize  the  construction  of  a  street  rail- 
road except  upon  condition  that  consent  of  property 
owners  or  local  authority  be  otbained,  or  in  case  of 
failure  to  obtain  such  consent  that  authority  be  ob- 
tained through  a  court  proceeding. 

Auditing  private  dainusu — Section  19,  prohibits  the 
legislature  from  auditing  or  idlowing  any  private 
daim  against  the  State,  but  allowa  it  to  appropriate 
money  to  pay  claims  lawfully  audited  or  allowed. 

Section  20,  requires  the  assent  of  two-thirds  of 
the  members  of  each  branch  to  every  bill  appro- 
priating public  money  or  property  for  local  or  pri- 
vate purposes. 

Appropriation  bills.. — Section  21,  prohibits  the 
payment  of  money  out  of  the  State  treasury  except 
in  pursuance  of  an  appropriation  by  law,  and  re- 
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quires  i^ayinent  to  be  mad<  within  two  years  after 
appropriation  act  ia  passed. 

Section  22,  provides  that  no  provision  or  enact* 
ment  can  be  embraced  in  an  annual  appropriation 
or  supply  bill  unless  it  relates  spedficially  to  some 
particular  appropriation  therein. 

Commission  biUs^— Section  23»  excepts  the  apidi- 
cation  of  sections  17  and  18  of  this  article  fi^n 
bills  and  amendments  thereto  which  shall  be  reported 
by  commissioners  appointed  by  law  to  revise  the 
statutes. 

Tax  billsL — Section  24„  requires  every  law  which 
imposes,  continues  or  revives  a  tax  to  distinctly  state 
the  tax  and  the  object  to  whidi  it  is  to  be  applied. 

Mcmey  bills,  quoruntp— Section  25,  requires  on  the 
passage  of  an  act  imposing  a  tax,  creating  a  debt, 
or  miJdng  an  appropriation  of  public  money,  or  re- 
leasing any  claim  of  the  State,  that  the  vote  of 
each  member  must  be  recorded,  and  that  three-fifths 
of  aU  the  members  elected  to  either  house  constitute 
a  quorum. 

Boards  of  supervisors. — Secticm  26,  provides  that 
every  county,  except  in  cities  whose  boundaries  are 
the  same  as  those  *of  a  county,  must  have  a  board 
of  supervisors;  and  that  in  such  cities  the  duties 
of  such  a  board  devolve  upon  the  common  council. 

Load  legislative  powensL — Section  27,  provides 
that  the  legislature  shall  confer  upon  the  board  of 
supervisors,  by  general  laws,  such  further  powers 
of  local  legislation  and  administration  as  it  may 
from  time  to  time  deem  expedient 

Extra  compensation^— ^ectimi  28,  prohibits  the 
legislature,  board  of  supervisors  or  common  councQ 
from  granting  extra  compensation  to  any  public 
officer,  servant,  agent  or  contractor. 

Prison  labor^-^iectimi  29,  prohibits  labor  of  pris- 
oners from  being  farmed  out,  contracted,  given  or 
sold  to  any  person,  firm,  association  or  corporation. 
Prisoners  may  be  employed,  however,  and  the  pro- 
ducts of  their  labor  disposed  of  to  the  State  or  axqr 
political  division  thereof,  or  for  use  of  any  public 
mstitution  controUed  thereby. 
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ARTICLE  IV 

5.  Governor  and  Lieutenant  Governor. — Section  1, 
vests  the  executive  power  in  a  Governor.  iSrovides 
for  the  election  of  a  Governor  and  a  Lieutenant  Gov- 
ernor at  the  same  time  and  each  for  a  term  of  two 
yeai's. 

Qualifications.^ — Section  2,  requires  a  person  to 
be  eligible  to  office  hereunder  to  be  of  the  age  of  not 
less  than  thirty  years,  a  citizen  of  the  Unit^  States, 
preceding  his  election, 
and  a  resident  of  the  State  for  at  least  five  years, 

Electimi  of. — Section  3,  provides  for  the  election 
of  such  officials  to  be  at  the  times  and  places  of 
choosing  members  of  assembly,  and  in  case  of  a  tie 
vote  the  two  houses  of  the  legislature  shall  by  joint 
ballot  choose  such  officials. 

Duties*  Powers  and  Compensation. — Section  4, 
makes  the  Governor  Commander-in-Chief  of  the 
military  and  naval  forces  of  the  State.  Grants  him 
power  to  convene  the  Legislature,  or  the  Senate 
only  on  extraordinary  occasions.  Requires  him  to 
recommend  to  the  Legislature  at  every  session  such 
matters  as  he  shall  judge  expedient;  to  expedite  all 
matters  resolved  upon  by  the  Legislature,  and  see 
that  the  laws  are  faithfully  executed,  and  transact 
^1  necessary  business  with  the  officers  of  the  gov- 
ernment. Fixes  his  annual  salary  at  ten  thousand 
dollars. 

Section  5,  confers  power  to  grant  reprieves,  com- 
mutations and  pardons  in  case  of  conviction,  for  all 
offenses  except  treason  and  cases  of  impeachment. 

Lieutenant  Governor.^ — Section  6,  requires  the 
Lieutenant  Governor  to  act  as  Governor  in  case  of 
vacancy  in  office  from  any  cause,  or  inability  of  the 
Governor  to  discharge  his  duties. 

SMtion  7,  requires  him  to  possess  the  same  quali- 
fications for  office.  He  is  president  of  the  Senate 
with  only  a  casting  vote  therein.  Acts  as  Governor 
in  case  of  vacancy  or  disability,  and  in  case  of  his 
disability  the  Speaker  of  the  Assembly  acts  as  Gov- 
ernor. 
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Section  8,  fixes  the  salary  of  the  Lieutenant  Gov- 
ernor at  five  thousand  dollars. 

Legislative  Power&r— Section  9»  requires  every  bill 
to  be  presented  to  the  Governor  after  passage,  for 
his  approval  or  disapproval.  If  he  approves  it  he 
signs  it,  otherwise  returns  it  to  the  house  in  which 
it  originated  with  a  statement  of  his  objections. 
•  The  legislature  must  then  reconsider,  and  if  it  is 
approved  by  two-thirds  of  the  members  elected  to 
both  houses  it  becomes  a  law  notwithstanding  the 
Governor's  veto.  The  Governor  has  ten  days,  ex- 
cepting Sunday,  to  consider  a  bill  and  if  not  re- 
turned in  that  time  it  becomes  a  law  as  though 
signed,  unless  the  legislature  has  previously  ad- 
journed, in  which  case  it  does  not  become  law  unless 
signed.  No  bill  becomes  a  law  after  final  adjourn- 
ment of  the  legislature  unles?  signed  by  the  Gover- 
nor within  thirty  days  after  such  adjournment.  In 
the  case  of  appropriation  bills  the  Governor  may 
veto  separate  items  therein  and  approve  as  to  the 
balance. 

ARTICLE  V 

6.  Executive  OflBcer& — Sections  1  and  2,  provide 
for  the  election  of  the  Secretary  of  Stete,  Comp- 
troller, Treasurer,  Attorney  General  and  State  En- 
gineer and  Surveyor. 

Section  3,  provides  for  the  appointment  of  a  Su- 
perintendent of  Public  Works  by  the  Governor  and 
prescribnes  his  powers  and  duties. 

Section  4,  provides  for  the  appointment  of  a  Su- 
perintendent of  State  Prisons  and  prescribes  his 
powers  and  duties. 

Section  5,  provides  for  the  officials  who  act  as 
Commissioners  of  the  Land  Office  and  the  Canal 
Funds. 

Section  6,  relates  to  powers  and  duties  of  boards. 

Section  7,  provides  for  the  suspension  by  the  Gov- 
ernor of  the  Treasurer. 

Seeti<m  8,  abolishes  certain  offices. 

Section  9»  provides  for  Civil  Service  appointments 
and  promotions,  requiring  all  appointmente  in  the 
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Civil  Service  to  be  made  according  to  merit  and  fit- 
nesSy  to  be  ascertained  by  competitive  examination. 

ARTICLE  VI 

?•  Courts* — This  article  contains  twenty-one  sec- 
tions and  provides  for  the  division  of  the  State  into 
Judicial  Departments  and  Districts  and  provides  for 
the  maintenance  of  the  several  courts  of  the  State. 

Court  of  Appeals* — ^This  is  the  highest  court  of 
the  State  and  consists  of  seven  justices,  including  a 
chief  justice,  elected  for  terms  of  fourteen  years. 
The  Governor  may  appoint  four  Supreme  Court  jus- 
tices to  sit  temporarily  in  this  court.  Except  where 
the  judgment  is  of  death,  the  jurisdiction  of  this 
court  is  limited  to  a  review  of  questions  of  law. 

Appellate  Courts. — ^An  Appellate  Division  of  the 
Supreme  Court  is  provided  for  each  Judicial  Depart- 
ment made  up  of  judges  appointed  by  the  Governor 
from  the  elected  justices  of  the  Supreme  Court. 
Each  court  has  a  Presiding  Justice.  This  court 
hears  appeals  to  it  from  the  Supreme  Court,  County 
Court  and  Surrogate  Courts. 

Supreme  Court. — The  State  is  divided  intQ  nine 
Judicial  Districts  each  district  having  a  Supreme 
Court  made  up  of  Justices  elected  in  such  districts 
by  the  people.  This  court  has  general  jurisdiction 
in  law  and  equity.  The  terms  of  office  of  the  judges 
are  fourteen  years  %sch.  Such  judges  as  well  as  the 
judges  of  the  Court  of  Appeals  can  hold  no  other 
office  at  the  same  time. 

County  Courts* — ^Each  county  has  a  County  Court 
presided  over  by  a  Judge  elected  by  the  voters  of 
such  county  for  a  term  of  six  years.  Ejng's  county 
has  five  such  judges.  This  court  has  original  juris- 
diction in  civil  suits  where  the  amount  involved  does 
not  exceed  two  thousand  dollars,  and  also  jurisdic- 
tion over  criminal  matters. 

Surrogate  Courts* — ^A  Surrogate  Court  is  provided 
for  for  each  county  presided  over  by  a  judge  known 
as  a  Surrogate,  and  elected  by  the  people  of  the 
county  for  a  term  of  six  years  in  all  counties  except 
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New  York,  where  the  term  is  fourteen  years  and 
two  Surrogates  are  elected.  In  counties  havinsr  less 
than  forty  thousand  population,  the  county  judge 
is  also  the  surrogate. 

Age  restrictioiu — ^No  justice,  judge  or  surrogate 
can  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy 
years  of  age. 

Impeachments. — ^A  court  for  the  trial  of  imi)each- 
ments  is  composed  of  the  president  of  the  Senate,  a 
majority  of  the  Senators,  and  a  majority  of  the 
judjares  of  the  Court  of  Appeals  sitting  togegther. 
The  Assembly,  by  a  minority  vote,  has  the  power 
of  impeachment. 

Inferior  Courts. — ^Provision  is  made  for  election 
of  Justices  of  the  Peace  and  for  other  local  courts, 
sudi  as  City  Courts,  Police  Courts,  etc 

Judges  not  to  practice  law. — ^A  judge  of  the  Court 
of  Appeals,  a  justice  of  the  Supreme  Court,  and 
also  a  county  judge  and  a  surrogate  elected  in  a 
county  having  more  than  one  hundred  and  twenty 
thousand  cannot  practice  law  in  any  court  of  record 
of  the  State,  or  act  as  a  referee.  Only  attorneys  of 
the  State  are  eligible  to  hold  the  office  of  judge  or 
surrogate. 

ARTICLE  Vn 

8.  State  property  and  debts. — ^This  article  contains 
twelve  sections  and  deals  with  the  credit  of  the 
State,  its  power  to  omtract  debts,  provide  for  sink- 
ing funds  for  payment  thereof;  the  control  of  wild 
and  forest  lands,  the  canals,  and  the  highways. 

ARTICLE  Vm 

9.  Corporations,  PabHc  Funds,  etc — ^This  article 
contains  twelve  secticms,  and  provides  for  the  op> 
ganization  of  corporations  including  Savings  Banks ; 
the  limitation  of  indebtedness  of  counties,  dties, 
towns  and  villages;  and  also  provides  for  the  op> 
ganization  of  a  State  Board  of  Charities  and  the 
appointment  of  members  thereof. 
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ARTICLE  IX 

10.  Educati<m. — ^This  article  contains  four  sec- 
tions, and  requires  the  legislature  to  provide  a  sys- 
tem of  free  common  schools  wherein  all  the  children 
of  the  State  may  be  educated.  Provides  for  the  con- 
tinuance of  the  Regents  of  the  University.  Prohibits 
the  State  and  any  municipality  to  aid  in  maintain- 
ing any  school  or  institution  of  learning  wholly  or  in 
piat  under  the  direction  of  any  religious  denomina- 
tion, or  in  which  any  denominational  tenet  or  doc^ 
trine  is  taught. 

Requires  the  capital  of  the  common  school,  literar 
ture,  and  United  States  deposit  funds  to  be  pre- 
served inviolate.  That  the  revenue  from  the  school 
fund  shall  be  applied  to  the  support  of  the  common 
school,  that  of  the  literature  fund  to  the  support 
of  academies,  and  $25,000  of  the  United  States  de- 
posit fund  to  be  appropriated  each  year  to  and  made 
a  part  of  the  capitial  of  the  common  school  fund. 

ARTICLE  X 

11.P— Public  Officers* — Section  1,  provides  for  the 
election  of  a  Sheriff,  District  Attorney,  County 
Clerk,  and  Registers,  in  each  of  the  counties  every 
three  years  except  in  New  York,  Ejngs  and  Bronx 
counties,  and  in  counties  whose  boundaries  are  the 
same  as  a  city  in  which  they  are  to  be  chosen  once 
in  two  or  four  years  as  the  legislature  may  elect. 
Provides  that  the  Governor  may  remove  such  officers 
for  cause.  Makes  Sheriffs  ineligible  for  the  next 
succeeding  term. 

Sectimi  2,  provides  for  appointment  or  election  of 
all  (^cers  not  provided  for  by  the  Constitution. 
Seetion  3,  provides  that  where  the  duration  of  an 
oAee  is  not  prescribed  by  the  Constitution  it  may  be 
fixed  by  law,  and  if  not  so  fixed  majr  be  held  during 
the  pleasure  of  the  authority  makmg  the  appoint- 
ment. Sectioii  4,  requires  the  time  of  election  of 
officers  under  this  title  to  be  prescribed  by  law. 
Section  6,  requires  the  legislature  to  provide  for  fill- 
56 
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ing  vacancies,  and  in  the  case  of  elective  officers 
that  no  person  appointed  to  fill  a  vacancy  can  hold 
same  longer  than  the  commencement  of  the  political 
year  next  the  first  anual  election  after  the  happen- 
ing of  the  vacancy. 

Section  6»  fixes  the  political  year  and  legislative 
term  to  begin  on  the  first  day  of  January,  and  re- 
quires the  legislature  to  assemble  every  year  on  the 
first  Wednesday  in  January. 

Section  7,  requires  provision  to  be  made  by  law 
for  the  removed  for  misconduct  or  malversion  in 
office  of  all  officers,  except  judicial  whose  powers 
and  duties  are  not  local  or  legislative  and  who  shall 
be  elected  at  general  elections,  and  also  for  supply- 
ing vacancies  created  by  such  removal.  Section 
8,  permits  the  legislature  to  declare  the  cases  in 
which  any  office  may  be  deemed  vacant  in  the  ab- 
sence of  any  constitutional  provision  therefor. 

Compensation  of  Officersl — Section  9,  provides 
that  no  officer  whose  salary  is  fixed  by  the  Consti- 
tution can  receive  any  additional  compensation,  and 
that  in  the  case  of  each  other  State  officer  provided 
by  the  Constitution  the  salary  fixed  by  law  cannot 
be  increased  or  diminished  during  the  term  for 
which  elected  or  appointed. 

ARTICLE  XI 

12. — ^Militia^ — ^This  article  contains  six  sections 
and  provides  that  aU  able  bodied  male  citizens  be- 
tween the  ages  of  eighteen  and  forty-five,  who  are 
residents  of  the  State  shall  constitute  the  militia, 
subject,  however,  to  such  exemptions  as  are  now, 
or  may  be  hereafter  created  by  the  laws  of  the 
United  States,  or  by  the  legislature  of  the  State. 
That  the  legislature  may  provide  for  enlistment 
into  the  active  force  of  such  other  persons  as  miiy 
apply  therefor. 

That  there  shall  be  maintained  at  all  times  a  force 
of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready 
for  active  service. 
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The  Governor  is  required  to  appoint  the  chiefs  of 
the  several  Staff  departments,  his  aides-de-camp  and 
military  secretary,  and  also  to  nominate,  and  with 
the  consent  of  the  Senate,  appoint  all  major  sren- 
erals. 

ARTICLE  Xn 

13.  Cities  and  Villages. — ^This  article  makes  it  the 
duty  of  the  legislature  to  provide  for  the  organiza- 
tion of  cities  and  villages,  and  to  restrict  their  power 
of  taxation  and  that  of  contracting  debt. 

All  cities  are  classified  according  to  State  enumer- 
ation. Those  having  a  population  of  one  hundred 
and  seventy-five  thousand  or  more  are  known  as  first 
class ;  those  of  fifty  thousand  and  less  than  one  hun- 
dred and  seventy-five  thousand,  as  second  class,  and 
all  others  as  third  class. 

Tliis  article  provides  for  general  and  special  city 
laws,  how  passed  by  the  legislature  and  accepted  by 
the  cities.  Also  provisions  relating  to  the  election 
of  city  officers,  when  to  be  held,  and  the  extension 
and  abridgment  of  terms. 

ARTICLE  Xm 

14.  Oath  of  office,  bribery,  etc. — Section  1,  pre- 
scribes the  form  of  oath  of  office  required  to  be  taken 
by  public  officials. 

Sections  2  and  3,  makes  any  person  holding  office 
under  the  laws  of  this  State,  who  accepts  a  bribe 
in  connection  with  his  office,  and  also  the  person 
who  offers  such  a  bribe,  guilty  of  a  felony. 

Section  5,  prohibits  all  public  officers  from  ac- 
cepting free  passes  or  franking  privileges,  or  any 
discrimination  in  passenger,  telegraph  or  telephone 
rates.  A  person  violating  this  section  by  either  re- 
ceiving or  offering  the  same  is  guilty  of  a  misde- 
meanor. 

District  Attorney. — Section  6,  provides  for  the  re- 
moval from  office  by  the  Governor  of  any  District 
Attorney  failing  to  prosecute  a  person  charged  with 
violation  in  his  county  of  any  provision  of  this 
article. 
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ARTICiLEXIV 

15.  Amendments* — ^An  amendment  may  be  pro- 
posed in  the  Senate  and  Assembly  and  if  agreed  to 
by  a  majority  of  the  elected  members  of  both  houses, 
the  same  shall  be  referred  to  the  lefifislature  to  be 
chosen  at  the  next  general  election  of  senators,  and 
be  published  for  three  months  previous  to  the  time 
of  making  such  choice.  If  the  next  legislature  shall 
agree  to  such  amendment  by  a  majority  of  the 
elected  members  then  the  same  must  be  submitted 
to  the  people  for  approval  in  such  manner  and  at 
such  time  as  the  legislature  prescribes.  If  ratified 
by  a  majority  of  the  electors  voting  thereon,  it  be- 
comes a  part  of  the  Constitution  from  and  after 
Januaiy  first  next  following. 

Section  2,  provides  that  in  one  thousand  nine  hun- 
dred and  sixteen  and  in  every  twentieth  year  there- 
after, and  also  at  such  other  times  as  the  legisla- 
ture may  provide,  there  shall  be  submitted  to  the 
voters  the  question:  "Shall  there  be  a  convention 
to  revise  the  Constitution  and  amend  the  same?" 
If  a  majority  of  the  electors  voting  thereon  are 
favorable  to  the  holding  of  such  convention,  the  vot- 
esr  of  each  senate  district  then  elect  three  delegates, 
and  the  voters  of  the  State  fifteen  delegates  at  large 
to  attend  such  a  convention.  The  action  of  such 
convention  must  be  submitted  to  a  vote  of  the  elec- 
tors at  the  time  and  in  the  manner  provided  by  such 
convention,  at  an  election  held  not  less  than  six- 
weeks  after  the  adjournment  of  such  convention. 
If  such  proposed  Constitution  be  approved  by  a  ma- 
jority of  such  electors  voting  at  such  election  the 
same  beconues  effective  on  the  first  day  of  January 
next  id^ter  such  approval. 

The  last  Constitutional  Convention  was  held  in 
one  thousand  nine  hundred  and  fifteen  and  the  Con- 
stitution proposed  by  it  disapproved  by  the  electors 
at  an  election  held  November  2d  of  that  year. 

See  subdivision  four  of  chapter  one,  pi^  two  for 
amendments  to  section  one  of  article  two,  respecting 
the  right  of  suffrage. 


CHAPTER  VI 

THE  STATE,  ITS  PEOPLE  AND  GOVERNMENT 

1.  The  Sute  defined 

2.  Branches  of  government 

3.  The  State  of  New  York 

4.  The  citixens  of 

5.  Legislative  department 

6.  Executive  department 

7.  Judiciary  department 

1.  The  State* — Generally  defined,  a  State  is  a  com- 
munity of  persons  living  within  certain  limits  of 
territory,  under  a  permanent  organization  which 
aims  to  secure  the  prevalence  of  justice  by  self- 
imposed  law.  The  State  exists  for  the  benefit  of  the 
people  inhabiting  such  territory  and  is  maintained 
by  their  means.  It  must  have  a  government  es- 
tablished to  protect  them  from  external  i¥rong  and 
internal  disorder.  It  must  protect  such  people  in 
the  enjoyment  of  their  personal  rights  to  life,  lib- 
erty, reputation,  and  property.  It  must  suppress 
crime  by  punishing  criminals  and  offenders ;  preserve 
the  public  peace;  and,  as  far  as  possible,  insure  the 
safety  and  freedom  of  all  its  members. 

The  State  possesses  certain  "sovereign  power" 
over  the  people  belonging  to  it  and  entitled  to  such 
protection,  as  individuiEils,  and  also  as  they  make  up 
separate  political  divisions,  or  lesser  governments 
within  its  borders.  Because  of  such  powers  the 
States  of  the  Union  are  often  spoken  of  as  ''Sover- 
eign States/' 

The  State  has  no  power  to  deal  with  foreign  nar 
tions;  of  making  war,  or  negotiate  treaties  with 
foreign  powers,  in  thia  respect  the  United  States 
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being  the  sovereign  power.  It  has  power  though, 
to  perform  its  own  public  work,  manage  its  own 
public  property,  maintain  its  own  militia  for  its 
own  protection,  and  for  that  purpose  to  compel  its 
own  people  to  bear  arms  and  fight  for  its  defense; 
make  and  enforce  its  own  State  laws,  and  provide 
for  the  organization  and  maintenance  of  lesser  units 
and  separate  governments  of  the  people  within  its 
borders — such  as  towns,  counties,  cities,  villages, 
school  districts,  etc.,  and  exercise  certain  supervis- 
ion and  control  over  the  same. 

The  State  cannot  coin  money  or  emit  bills  of 
credit;  lay  imposts  or  duties  on  imports  or  ex- 
ports, except  by  consent  of  the  United  States.  It 
cannot  abridge  the  privileges  of  any  citizen  of  the 
United  States,  or  deny  to  any  the  right  to  vote  on 
account  of  race,  color,  or  previous  condition  of  servi- 
tude. Neither  can  it  deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  process  of  law,  or 
deny  to  any  person  the  equal  protection  of  the  laws. 

It  may  punish  offenders  against  its  laws,  and  also 
as  guilty  of  treason  individuals  who  strike  at  its 
life.  It  has  power  to  take  property  of  citizens  when 
needed  for  public  uses,  and  to  destroy  property  when 
necessary  for  the  protection  of  the  life  or  health  of 
its  people. 

Through  their  representatives  the  people  of  the 
State  make  all  laws  for  their  government,  conduct 
and  protection,  which  are  authorized  by  the  State 
Constitution  and  are  not  in  conflict  with  the  powers 
conferred  upon  the  United  States  in  its  sovereign 
power.  T^us  it  makes  laws  under  which  persons 
commiting  crime  may  be  punished,  and  provides 
for  the  establishment  and  maintenance  of  penal  and 
reformatory  institutions.  It  exercises  control  over 
the  Indiuis,  certain  classes  of  poor,  blind,  deaf  and 
other  dd^ectives,  providing  for  their  protection,  care 
and  treatment.  It  makes  laws  governing  the  right 
of  persons  to  marry  and  be  divorced,  the  form  of 
marriage,  and  defines  the  rights  and  duties  of  hus- 
band and  wife  toward  eadi  other,  and  that  of  their 
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children;  governs  the  matter  of  education  of  chil- 
dren, their  employment,  and  the  appointment  of 
guardians  of  their  person  and  property.  It  also 
regulates,  by  law,  the  matter  of  employment  of 
women  and  children,  and  prescribes  the  duties  and 
responsibilities  of  employer  and  employee.  It  pre- 
scribes and  enforces  regulations  for  the  preservation 
of  health.  Makes  laws  concerning  many  business 
transactions,  the  right  to  sue  and  defend,  etc. ;  laws 
governing  the  right  to  hold  and  dispose  of  real  and 
personal  property.  Provides  for  the  creation  of  busi- 
ness, railroad,  and  other  public  service  corporations, 
and  religious,  charitable  and  like  corporations,  and 
exercises  a  certain  control  thereover. 

For  the  purpose  of  maintaining  the  government 
and  carrying  out  its  laws,  the  State  authorizes  the 
levying  of  taxes  for  both  its  own  support  and  that 
of  all  the  political  subdivisions  thereof. 

2.  Branches  of  government* — ^like  the  United 
States,  the  State  exercises  its  power  of  government 
through  three  branches,  viz: — the  legislative,  ex- 
ecutive and  judicial. 

The  powers,  duties  and  work  of  each  department 
is  prescribed  by  the  Constitution. 

3.  The  State  of  New  York^This  State  was  one 
of  the  thirteen  original  States  of  the  Union.  Its 
(Constitution  was  framed  and  adopted  at  Kingston 
in  1777.  (See  Part  I,  for  a  further  history  of  the 
birth  of  the  State  and  adoption  of  the  Constitu- 
tion.) 

The  State  has  an  area  of  60,203  square  miles,  with 
a  population  according  to  the  State  enumeration  of 
1915,  of  9,687,744,  of  which  8,059,516  were  citizens 
and  1,628,229  aliens.  Of  this  population  Greater 
New  York  had  no  less  than  5,047,221,  or  fifty-two 
per  cent,  of  the  whole  population  of  the  State.  The 
density  of  population  in  1910  was  181  per  square 
mjie,  and  its  per  capita  of  wealth,  based  on  assessed 
valuations,  a  little  over  $1,110. 

Geographically,  the  State  is  situated  between  40 
degrees,  29  minutes,  4  seconds  and  46  degrees  and 
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2  seconds  north  latitude,  and  between  71  degrees, 
61  minutes  and  79  degrees  45  minutes  and  54.4  sec- 
onds west  longitude.  It  is  bounded  on  the  south  by 
the  Atlantic  ocean  and  the  States  of  New  Jersey  and 
t^ennsylvania;  on  the  west  by  the  State  of  Pennsyl- 
vania, Lake  Erie  and  the  Niagara  river ;  on  the  east 
by  the  Atlantic  ocean  and  the  States  of  Vermont, 
Massachusetts  and  Connecticut,  and  on  the  north  by 
Lake  Ontario,  the  St.  Lawrence  river  and  the  border 
line  of  Canada. 

It  has  sixty-two  counties,  and  fifty-six  incor- 
porated cities.  New  York  city  having  the  largest 
population  and  Canandiagua  the  smallest.  It  has 
forty-three  congressional  districts;  fifty-one  sena- 
torial districts ;  one  hundred  and  fifty  assembly  dis- 
tricts, and  nine  judicial  districts.  It  has  two  United 
States  senators. 

The  United  States  senators,  r^resentatives  in 
Congress,  State  senators,  assemblymen,  and  judges 
are  elected  by  direct  vote  of  the  people,  except  the 
judges  of  the  Court  of  Claims,  who  are  appointed 
by  the  governor. 

4.  Gtizois  of « — ^The  citizens  of  the  State  are  the 
people  domiciled  within  its  boimdaries,  owin^  to  it 
allegiance  and  subject  to  its  laws.  The  Constitution 
guarantees  to  them  certain  civil  and  political  rights. 
The  right  of  freedom  of  speech,  liberty  of  person, 
pefisonal  security,  freedom  of  conscience,  and  the 
right  to  hold  property,  carry  on  business,  etc.,  are 
civil  rights  which  belong  equally  to  all,  without  re- 
gard to  sex  or  a^;  political  rights  are  more  in  the 
nature  of  certain  privileges  granted  to  certain 
dasses — ^for  illustration,  the  right  to  vote  and  hold 
office  is  oontiferred  on  certain  classes  of  citizens. 

Political  rights  may  be  lost  through  some  act  of 
the  citizen,  for  instance — a  woman  loses  such  rights 
by  marrying  an  alien;  or  such  rights  are  lost  upon 
being  convicted  of  a  felony.  Civil  rights  are  not 
lost  in  the  same  way,  a  criminal  even  being  enti- 
tled, Btttr  serving  a  sentence  imposed  for  crime,  to 
the  protection  of  the  State  in  the  enjoyment  of  life. 


THE  STATE   GOVERNMENT  449 

liberty,  and  property.  One  condemned  to  prison  for 
Me,  however,  is  regarded  legally  dead  and  loses  all 
property  rights. 

5.  Legislattve  Department* — ^This  department  is 
provided  for  and  its  duties  and  powers  prescribed 
by  the  third  article  of  the  Constitution.  It  is  divided 
into  two  parts,  or  ''houses" — a  Senate  and  a  house 
known  as  the  Assembly.  The  Senators  are  elected 
bienniaUy  and  the  Assemblyment  .annually  by  direct 
vote  of  the  electors.  Each  receives  an  annuid  salary 
of  fifteen  hundred  dollars,  and  traveling  expenses 
of  ten  cents  a  mile  from  his  home  to  Albany  and  re- 
turn once  during  each  session  of  the  Legislature. 

The  senate  is  presided  over  by  the  Lieutenant 
Governor,  and  the  assembly  by  one  of  its  members 
elected  by  Jthem,  called  the  Speaker.  The  purpose 
of  having  two  houses  is,  that  the  act  of  one  may 
act  as  a  check  upon  the  proceedings  of  the  other, 
and  thus  insure  the  enactment  of  laws  more  nearly 
representing  the  will  of  the  people. 

The  method  of  determining  the  representation  in 
the  senate  and  assembly  is  described  in  the  Ck>nsti- 
tution.  The  Constitution  also  prescribes  the  neces- 
sary qualifications  to  be  a  senator  or  an  assembly- 
man. Generally  any  citizen,  male  or  female^  of  the 
State,  twenty-one  years  of  age  and  upwards  is  eligi- 
ble. 

Each  house  is  the  sole  judge  as  to  whether  its 
members  have  been  properly  elected  to  it,  and  as  to 
whether  they  are  entitled  to  take  their  seats  in  it. 

'Die  legislature  may  enact  any  general  law,  apply- 
ing to  the  people  of  the  whole  State,  so  long  as  the 
same  is  not  in  conflict  with  the  Constitution  and 
laws  of  the  United  States,  or  with  the  Constitution 
of  the  State.  It  may  also  repeal  any  previous  law 
csiacted.  It  is  prohibited  from  passing  certain  pri- 
vate or  local  bills  mentioned  in  the  Constitution. 
Neither  can  it  audit  or  allow  any  private  claim 
against  the  State,  but  may  appropriate  money  for 
ibe  payment  of  claims  allowed  by  the  proper  public 
officers  or  courts. 
57 
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Orgaidzatioiu — ^Each  house  meets  in  January  of 
each  year  to  organize  and  hold  annual  sessions.  It 
elects  from  outside  of  its  membership  a  journal 
clerk,  a  sergegant-at-arms,  a  chief  doorkeeper,  and 
some  other  officers.  The  presiding  officer  and  the 
derk  each  has  the  appointment  of  certain  minor  cffi- 
cers  and  assistants. 

The  choice  of  officers  is  usually  made  along 
party  lines — ^that  is,  the  niajority  party  holds  cau- 
cusses  and  select  for  election  such  dficers.  Eadi 
party  selects  in  caucus  one  of  their  members  to  be 
to  decide  what  position  the  party  shall  take  on  pro- 
time  the  caucus  may  meet  and  call  upon  its  leader 
a  leader  to  look  after  the  interests  of  such  party  in 
all  matters  coming  up  in  the  session.  From  time  to 
posed  laws. 

At  the  beginning  of  each  session  the  legislature 
is  divided  into  committees  to  consider  proposed 
laws.  In  the  senate  the  lieutenant  governor,  in  the 
assembly  the  speaker  names  the  members  who  shall 
compose  the  committees.  In  the  assembly  the 
speller  acts  as  chairman  of  the  committee  on  rules. 
In  both  houses  standing  committees,  of  from  five  to 
fifteen  members  each,  are  appointed  on  such  sub- 
jects as  finance,  judiciary,  affairs  of  cities,  canals, 
commerce  and  navigation,  insurance,  railroads,  tax- 
ation and  retrenchment,  internal  df  airs  of  towns 
and  counties,  pubUc  education,  affairs  of  villages, 
agriculture,  revision,  and  rules.  Each  house  may 
also  have  special  committees  to  consider  matters 
outside  of  Uie  usual  proposed  legislation.  Usually  a 
majority  of  the  members  of  each  committee  are 
from  the  majority  party,  and  the  remainder  from 
the  minority  party. 

making  laws* — ^Legislation  is  proposed  in  each 
house  by  a  senator  or  assemblyman,  as  the  case  may* 
be,  introducing  what  is  called  a  "bill."  In  the  sen- 
ate each  senator  i)ersonally  introduces  the  bill,  but 
in  the  assembly  the  bill  is  handed  to  the  derk  who 
delivers  it  to  the  speaker  who  at  the  proper  time 
announces  its  introduction  and    reads    uie    title 
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thereof.  This  is  called  ''the  first  reading  of  the  bill/' 
After  its  introduction  and  ''first  reading/'  it  is  tent 
by  the  presiding  officer  to  the  proper  committee  for 
consideration. 

After  a  bill  has  reached  the  committee  its  mem- 
bers fix  a  time  for  a  hearing  thereon,  at  which  time 
they  hear  arguments  both  for  and  against  it.  Such 
hearings  may  be  public,  to  which  persons  interested 
for  and  against  its  passage  may  be  invited  to  at- 
tend and  be  heard.  Aft^  due  consideration,  and 
possible  alterations  thereto,  the  bill  may  be  reported 
by  the  committee  either  "favorably''  or  "unfavor- 
iJ>ly"  to  the  house  in  which  it  originated.  An  un- 
favorable" report  quite  often,  though  not  always, 
has  the  effect  of  "killing"  the  bill — ^tnat  is,  prevents 
favorable  action  being  taken  thereon  by  the  house. 
A  committee  often  makes  no  report  at  all  on  a  bill, 
unless  ordered  to  do  so  by  the  house,  and  such  fail- 
ure amounts  to  "killing  the  bill  in  committee."  This 
last  method  prevents  much  unfavorable  legislation 
from  becoming  enacted,  and  also  saves  the  time  of 
the  house  in  considering  such. 

After  a  bill  has  been  reported  out  of  committee 
it  may  be  debated  by  the  memberp  of  the  house. 
Section  by  section,  if  desired,  and  amended  if 
thought  necessary,  and  it  may  also  be  recommitted 
to  the  original  committee  or  some  other  committee 
for  further  consideration  and  report;  and  finally  it 
may  receive  favorable  action  by  a  majority  of  the 
house,  which  is  called  passing  a  bill  "on  the  second 
reading,"  or  it  may  be  defeated,  on  a  motion  to  pass 
it  on  a  second  reading.  If  passed  on  the  second 
reading,  it  is  printed  and  cannot  be  afterwards 
ehanged,  and  in  this  form  is  placed  on  the  desks  of 
the  members  where  it  must  lie  for  three  legislative 
dajrs  (unless  it  bft  a  bill  which  the  governor  has 
certified  should  at  once  become  a  law)  before  it  can 
be  paased  on  its  "third"  or  final  rea^ng. 

A  bill  may  be  and  often  is  considered  and  debated 
in  what  is  term^  a  "Committee  of  the  Whole,"  be- 
fore its  final  passage  on  the  third  reading.    Such 
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committee  includes  the  entire  senate  or  entire  as- 
sembly. In  this  committee  the  strict  formal  rules 
of  the  body  are  disregarded,  the  presiding  officer 
leaves  the  chair,  naming  some  member  to  take  his 
place,  after  which  free  and  informal  debate  on  the 
bill  is  indulged  in.  After  debate  is  finished  the  com- 
mittee again  resolves  itself  into  the  house,  where- 
upon the  chairman  of  the  committee  reports  such 
action  as  was  taken.  This  committee  concludes  no 
business  and  cannot  adjourn,  it  amounting  merely, 
in  effect,  to  an  open  house  or  session  to  enable  free- 
dom of  debate. 

After  a  bill  has  passed  the  house  in  which  it  orig- 
inated, it  goes  to  the  other  house  where  it  is  re- 
ferred to  the  proper  committee,  and  the  procedure 
above  outlined  is  followed.  A  bill  is  often  intro- 
duced in  each  house  simultaneously  and  becomes  the 
bill  of  the  house  first  passing  it. 
*  A  bill  to  become  a  law  must  be  passed  by  a  vote 
of  the  majority  of  the  members  electa  to  each 
branch.  If  the  two  houses  disagree  on  some  parts 
of  a  bill  which  both  wish  to  pass,  it  is  usual  to  iq[>- 
point  a  conference  committee  from  each  house  to 
act  together  in  reconsidering  the  same.  The  bill 
recommended  by  such  committee  may  or  may  not 
be  passed  by  both  houses. 

In  the  case  of  bills  appropriating  public  money 
for  any  purpose,  at  least  three-fifths  of  the  mem- 
bers of  each  house  must  be  present  at  the  time  a 
vote  is  taken,  and  bills  appropriating  public  money 
for  private  purposes,  at  least  two-thirds  aflSrmative 
vote  of  the  members  elected  to  each  house  must  be 
cast  therefor,  to  become  laws. 

Bills  passed  by  both  houses  go  to  the  governor  for 
his  approval  and  signature.  If  he  approves  a  bill, 
he  signs  it,  whereupon  it  becomes  a  law.  If  he  dis* 
approves  it,  he  returns  it  to  the  house  in  which  it 
originated,  with  a  memoranda  of  his  objections. 
This  act  is  termed  a  'Veto.''  The  bill  so  returned 
may  be  reconsidered,  and  if  passed  again  by  a  two- 
thirds  vote  of  each  house  it  becomes  a  law  without 
the  governor's  signature. 
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A  bill  not  returned  by  the  governor  within  ten 
days  (not  including  Sunday)  after  receipt  by  him, 
becomes  a  law  without  his  signature,  providing  the 
legislature  is  still  in  session.  On  the  adjournment 
of  the  legislature,  the  governor  has  thirty  days  to 
consider  unsigned  bills  in  his  hands.  If  signed 
within  that  time  they  become  laws,  otherwise  they 
fail. 

In  the  case  of  an  appropriation  bill,  the  governor 
may  veto  one  or  more  items  therein  and  approve  as 
to  the  rest.  In  the  case  of  all  other  bills,  he  must 
approve  or  veto  as  a  whole. 

Freedom  of  speech. — No  legislator  can  be  ques- 
tioned or  made  to  suffer  for  any  speech  he  may  make 
in  the  house,  or  for  any  information  he  may  furnish 
to  enable  the  legislature  to  perform  its  duty. 

Confirming  appointments* — The  senate  votes  to 
confirm,  or  otherwise,  certain  appointments  made 
by  the  governor. 

Impeachments. — ^In  the  case  of  wrong  doing  by 
an  officer,  the  assembly  makes  a  formal  charge 
against  him,  reciting  the  charges.  This  charge  is 
eddied  an  impeachment.  The  Impeachment  is  heard 
by  the  senate,  the  judges  of  the  State  court  of  ap- 
peals, and  the  lieutenant  governor  sitting  together 
as  a  court  for  the  trial  of  impeachments.  A  majority 
of  the  senators  and  judges  must  be  present  to  con- 
stitute such  court,  and  a  two-thirds  vote  of  all  pres- 
ent is  necessary  to  convict.  If  found  guilty,  the 
officer  may  be  removed  from  office,  and  will  be  dis- 
qualified from  holding  any  other  office  of  honor, 
trust  or  profit  under  the  State.  He  may  also  be 
punished  as  a  criminal  by  a  sentence  of  any  other 
court  of  the  State  having  jurisdiction. 

6.  Executive  department* — ^The  governor  is  the 
head  of  this  department.  He  is  elected  by  direct 
vote  of  the  electors  of  the  State.  To  be  eligible  to 
the  office,  he  must  be  at  least  thirty  years  of  age, 
a  citizen  of  the  United  States,  and  must  have  been 
for  five  years  a  resident  of  the  State.  His  term  of 
office  is  two  years  from  January  1st,  succeeding  his 
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election.  He  is  the  commander-in-chief  of  the  State 
military  forces.  In  the  State,  he  occupies  a  position 
quite  similar  to  that  of  the  President  of  the  United 
States.  His  annual  salaiy  is  ten  thousand  dollars, 
and  in  addition  his  residence  is  provided  for  himself 
and  family. 

Powers  and  duties. — He  has  power  to  convene  the 
State  legislature,  or  the  senate  alone,  in  extraordi- 
nary session  and  submit  to  it  certain  matters  for 
its  action.  He  may  reprieve,  pardon,  or  commute 
the  sentence  of  any  criminal  convicted  in  the  courts 
of  the  State,  except  in  the  case  of  a  person  convicted 
of  treason,  or  in  the  case  of  a  public  officer  who  has 
been  impeached.  In  the  case  of  treason,  however, 
he  may  suspend  the  execution  of  the  sentence 
imposed  until  the  next  session  of  the  legislature, 
and  leave  the  final  decision  of  the  matter  to  that 
body.  He  has  power  to  suspend  the  State  treasurer 
during  a  recess  of  the  legislature,  and  in  such  case 
to  appoint  a  temporary  successor.  He  has  power  to 
remove  certain  State  and  local  officials,  after  charges 
presented  and  a  hearing  afforded  the  accused,  and 
to  appoint  a  successor.  He  appoints  certain  judges 
and  dRdals  with  the  advice  and  consent  of  the  sen- 
ate, and  in  the  case  of  a  vacancy,  during  the  recess 
of  the  senate,  without  its  advice  and  consent.  He 
designates  the  justices  of  the  supreme  court  to  sit 
as  members  of  the  appellate  division  thereof.  He 
may  veto  bills  passed  by  the  legislature.  He  may 
call  out  the  militia  whenever  necessary  to  suppress 
disorder  or  to  enforce  the  laws  of  the  State. 

It  is  his  duly  to  transmit  a  message  to  the  leg- 
islature at  every  regular  session  of  that  body,  de- 
scribing tiierein  the  condition  of  the  public  busi- 
ness, and  recommending  the  enactment  of  such  laws 
as  he  thinks  necessary  or  wise.  He  must  transact 
all  necessary  business  with  the  civil  or  military  ofll- 
cers  of  the  government,  and  must  faithfully  execute 
all  the  laws. 

Lieutenant  Governor. — ^He  is  elected  at  the  same 
time,  for  the  same  term,  and  must  possess  the  same 
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qualifications  as  the  governor.  He  becomes  the  gov- 
ernor should  the  latter  die,  resign,  be  impeached  or 
otherwise  become  unable  to  perform  the  duties  of 
executive.  While  lieutenant  governor,  he  presides 
over  the  senate,  but  has  no  vote  except  in  the  case 
of  a  tie.  In  the  case  of  his  bea)ming  governor,  or 
of  his  inability  to  preside  in  the  senate,  that  body 
elects  one  of  its  members  to  be  president  of  the 
senate.  If  both  the  governor  and  lieutenant  gov- 
ernor are  at  the  same  time  incapable  of  performing 
their  official  duties,  the  president  of  the  senate  acts 
as  governor  and  should  he  be  disqualified  tiie  speaker 
of  the  assembly  becomes  the  acting  governor. 

The  lieutenant  governor,  by  reason  of  his  office, 
is  a  member  of  various  boards  of  State  officials.  His 
annual  salary  is  $5,000. 

Elective  State  officers. — ^At  the  time  of  the  elec- 
tion of  the  governor,  there  is  also  elected  for  a  term 
of  two  years,  a  Secretary  of  State,  Comptroller, 
Treasurer,  Attorney  General,  and  State  Engineer 
and  Surveyor.  Their  salaries  range  from  $6,000  to 
$10,000  each  annually.  They  may  be  removed  from 
office  by  the  senate  for  misconduct,  upon  the  recom- 
mendation of  the  governor,  by  a  two-thirds  vote  of 
all  the  senators. 

Secretary  of  State.^ — ^He  is  the  chief  clerk  of  the 
executive  department,  and  as  such  has  charge  of 
the  public  records  and  documents  of  the  State.  He 
is  the  custodian  of  the  great  seal  of  the  State.  He 
supervises  the  printing  of  all  laws  passed  by  the 
legislature  and  certifies  to  the  correctness  thereof. 
Certificates  of  incorporation  of  all  incorporated 
bodies  are  filed  with  him. 

Comptroller^ — ^He  is  the  financial  manager  of  the 
government,  and  acts  under  the  direction  of  the 
governor  and  legislature.  Reports  to  the  legislature 
the  amiual  revenue  and  expenses  of  the  State,  su- 
perintends the  collection  of  the  State  taxes,  exam- 
ines and  audits  claims  and  accounts  due  to  or  from 
the  State.  In  case  of  necessity  for  making  tempor- 
ary loans  for  use  of  the  State,  he  arranges  therefor. 
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No  money  of  the  State  can  be  disbursed  except  upon 
his  order  or  warrant  directed  to  the  State  treasurer. 

His  office  also  has  certain  supervision  over  the 
finances  of  the  counties  and  cities  of  the  State. 

State  Treasurer* — ^He  receives  the  money  derived 
from  State  taxes  and  from  every  source,  and  dis- 
burses the  same  on  the  order  or  warrant  of  the 
comptroller. 

Attorney  General* — ^He  is  the  lawyer,  or  law  offi- 
cer, of  the 'government,  and  as  such  its  chief  public 
prosecutor.  He  prosecutes  criminals  before  the  su- 
preme court  upon  the  request  of  the  governor  or 
the  judges  of  such  court.  He  is  the  legid  adviser  of 
the  legislature  and  State  officers.  Examines  and 
passes  upon  titles  to  land  taken  by  the  State,  and 
conducts  for  the  State  all  litigations  in  which  it  is 
interested.  He  appoints  several  deputies  to  assist 
him  in  his  office. 

Engineer  and  Surveyor. — ^He  must  be  a  practical 
civil  engineer,  and  attends  to  the  surveying  and  the 
mapping  of  the  public  lands,  and  of  lands  appro- 
priated by  the  State  for  its  use.  He  is  also  the  su- 
perintendent of  the  engineering  department  of  the 
canals  of  the  State. 

Regents  of  the  University. — ^This  body  is  elected 
by  the  members  of  the  two  houses  sitting  together 
in  joint  session.  This  board  consists  of  twelve  mem- 
bers, one  member  being  elected  each  year  for  a 
term  of  twelve  years.  It  has  power  to  establish 
rules  and  regulations  necessary  to  carry  into  effect 
the  statutes  relating  to  education. 

Appointive  officers. — ^The  governor,  with  the  ad- 
vice and  consent  of  the  senate,  appoints  many  offi- 
cers to  the  different  branches  of  the  government, 
among  others,  the  superintendent  of  public  worics; 
superintendent  of  insurance ;  superintendent  of  pub- 
lic buildings ;  superintendent  of  State  prisons ;  three 
commissioners  of  lunacy;  commissioner  of  high- 
ways ;  commissioner  of  agriculture ;  commissioner  of 
labor;  three  tax  commissioners;  commissioner  of 
excise ;  three  civU  service  commissioners ;  public  ser^ 
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vice  commissioners;  conservation  commissioners; 
commissioner  of  health ;  commissioners  of  efficiency 
and  economy ;  State  board  of  charities,  and  a  health 
officer  of  the  port  of  New  York. 

Public  works* — ^The  superintendent  of  public  worKs 
has  charge  of  the  canals,  their  construction,  repair 
and  maintenance,  and  looks  after  the  execution  of 
the  laws  relating  to  navigation  thereon. 

Banks* — ^The  superintendent  of  has  general  super- 
vision over  the  banks  and  trust  conipanies  doing 
business  under  the  laws  of  the  State. 

Insurance. — ^The  superintendent  has  supervision 
of  the  insurance  companies  doing  business  in  the 
State.  To  him  ^31  such  companies  are  required  to 
report  their  financial  condition  at  least  annually. 

Prisons* — ^The  superintendent  of  has  charge  of 
the  conduct  of  the  State  penal  institutions. 

Highways. — ^The  superintendent  of  has  supervis- 
ion of  all  highways  and  bridges  constructed  and 
maintained  in  whole  or  in  part  with  State  moneys. 

Of  agriculture. — ^This  department  gathers  facts 
and  statistics  concerning  farming,  and  looks  after 
matters  in  the  interest  of  cultivation  of  the  farm 
lands,  prescribes  rules  to  prevent  the  spread  of  in- 
fectious diseases  among  farm  animals,  fruit  trees, 
etc. 

Of  labor* — ^The  commissioner  gathers  facts  and 
statistics  relative  to  wages  and  working  conditions 
of  laborers;  attends  to  inspection  of  faetories  and 
workshops  and  recommending  better  and  safer  con- 
ditions therein.  Through  a  bureau  of  mediation  and 
arbitration  offers  and  gives  advice  in  the  settlement 
of  differences  between  employers  and  employees. 

Tax* — ^The  commissioners  visit  the  several  coun- 
ties and  ascertain  the  value  of  the  taxable  property 
therein,  from  which  is  determined,  through  a  board 
of  equalization,  the  amount  of  State  taxes  the  peo- 
ple of  each  county  must  pay  each  year. 

Exdaei^-The  commissioners  of  look  after  the  exe- 
cution of  the  liquor  tax  law. 
68 
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Public  service^ — Commissioners  of  supervise  the 
railroads,  express,  telephone,  gas,  and  electrical  com- 
panies. From  them  permission  must  be  obtained  to 
build  any  new  railroad.  They  regulate  charges  made 
for  service  to  the  public,  investigate  complaints 
against  such  companies,  and  the  cause  of  accidents, 
and  look  generally  after  the  interest,  comfort  and 
safety  of  the  public  patronizing  such  companies. 

Charities.^ — ^The  State  board  of  visits  and  has  su- 
pervision over  the  reformatory  and  charitable  in- 
stitutions maintained  in  the  State. 

Militia* — ^The  State  militia  is  a  branch  of  the  ex- 
ecutive department,  and  consists  of  men  who  volun- 
tarily enUst  in  what  is  known  as  the  National 
Guard.  It  is  under  the  command  of  the  governor, 
who  is  aided  by  staff  officers  appointed  by  him,  and 
by  a  major  general,  appointed  with  the  consent  of 
the  senate. 

7.  Judiciary  department. — ^Article  VI,  of  the  Con- 
stitution provides  for  the  courts  of  the  State.  Courts 
are  known  as  ^'courts  of  record"  and  ^^not  of  record/' 
The  first  are  the  courts  having  a  seal,  and  a  clerk 
who  keeps  a  record  of  its  proceedings,  decrees,  or- 
ders, etc.  Such  courts  are  the  Court  of  Appeals, 
the  Supreme  Court,  the  Surrogate's  Court  and  the 
County  Court,  Court  of  Claims,  and  Court  of  Im- 
peachment. Justices'  Courts,  Coroner's  Courts  and 
most  of  the  minor  courts  of  the  cities  are  courts  not 
of  record. 

Court  of  Appeals. — ^T^e  highest  court  in  the 
State.  It  reviews  questions  of  law  brought  to  it 
on  appeal  from  the  Appellate  division  of  the  Su- 
preme court,  and  questions  of  fact,  as  well,  in  crimi- 
nal cases  where  the  sentence  is  death.  It  is  com- 
posed of  a  diief  justice  and  six  associates,  each 
elected  by  the  electors  of  the  State  for  a  term  of 
fourteen  years.  The  governor  niay,  when  neces- 
sary, designate  not  more  than  four  Supreme  court 
judges  to  sit  temporarily  as  associate  justices.  The 
presence  of  five  justices  is  necessary  to  hold  court, 
and  at  least  four  must  concur  in  a  decision.     The 
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chief  justice  receives  a  salary  of  $14,200,  and  the 
associate  judges  $13,700  eadi,  annually. 

Appellate  DiTiaioiu — The  Appellate  Division  is  a 
brandi  of  the  Supreme  court,  and  hears  appeals  on 
questions  of  law  and  fact  from  decisions  of  the  trial 
and  special  terms  of  the  Supreme  court,  and  from 
decisions  of  the  county  courts  and  the  surrogate's 
courts.  T^e  State  is  divided  into  four  judicial  de- 
partments, and  in  each  there  is  an  appellate  division 
of  the  Supreme  court.  The  judges  composing  this 
court  are  selected  by  the  governor  from  among  the 
elected  Supreme  court  judges  of  the  State,  and  are 
appointed  for  terms  of  five  years  each. 

Supreme  Court* — ^This  is  a  court  of  original  juris- 
diction, that  is,  it  hears  cases  brought  to  it  in  the 
first  instance,  and  not  from  appeal  from  any  other 
court.  It  holds  trial  terms  at  designated  times  in 
each  county,  at  which  civil  and  criminal  cases  are 
tried  before  a  judge  and  a  jury.  Certain  civil  cases, 
and  other  cases  where  the  parties  agree,  may  be 
tried  before  the  court  without  the  jury.  This  court 
is  presided  over  by  a  single  Supreme  court  justice. 
In  each  county  at  stated  times  the  justice  also  holds 
special  terms  of  the  court,  at  which  is  heard  motions 
and  questions  without  the  aid  of  a  jury.  T^e  judges 
of  this  court  are  elected  by  the  electors  of  the  sev- 
eral judicial  districts  of  the  State  for  terms  of  four- 
teen years  each.  T^ey  receive  an  annual  salary  of 
$10,000,  except  in  the  first  and  second  departments 
where  the  salary  is  $17,600  annually. 

Surrogate's  Court. — ^This  court  existe  in  each 
county  of  the  State  and  is  presided  over  by  a  judge 
known  as  the  ''Surrogate,''  who  is  elected  by  the 
electors  of  the  county  for  a  term  of  six  years.  This 
court  is  often  termed  the  ''people's  court,"  for  the 
reason  it  is  the  court  in  which  the  greatest  number 
of  persons  have  business,  and  to  it  they  freely  go 
for  counsel  and  advice  concerning  matters  over 
which  it  has  jurisdiction.  This  court  has  jurisdic- 
tion over  property  of  deceased  persons  and  infants, 
and  hears  and  determines  all  questions  concerning 


460  THE   STATE   GOVERNMENT 

it  in  the  coarse  of  its  administration.  It  takes  proof 
of  wills  and  determines  questions  raised  in  connec- 
tion therewith;  grants  letters  of  administration  in 
cases  where  the  deceased  left  no  will,  and  att^ids 
to  the  settlement  and  distribution  of  estates  among 
the  parties  entitied  thereto;  appoints  guardians  for 
minors  and  looks  after  the  care  of  their  property 
during  minority.  This  court  now  has  a  jury  for  the 
trial  of  questions  of  fact  in  cases  where  parties  in 
interest  demand  such  a  trial. 

The  salary  of  the  surrogate  is  fixed  by  the  legis- 
lature and  varies  in  different  counties.  In  counties 
having  less  than  forty  thousand  population  the 
county  judge  acts  as  the  surrogate. 

County  Court. — Each  county  has  a  court  presided 
over  by  the  county  judge,  who  is  elected  by  the 
people  for  a  term  of  six  years.  In  civil  actions  the 
court  has  jurisdiction  to  hear  suits  where  the 
amount  involved  does  not  exceed  $2,000.  All  crimes, 
except  those  punishable  by  death,  are  tried  in  this 
court,  where  an  indictment  has  been  found.  The 
court  being  next  above  that  of  the  justice,  and  local 
courts  not  of  record,  hears  and  determines  appeals 
from  such  courts.  Issues  of  fact  are  tried  before  a 
jury.  In  some  of  the  larger  counties  the  jurisdiction 
of  the  court  extends  to  criminal  cases  where  the 
punishment  is  death.  Kings  county  has  five  county 
judges. 

Coroner's  Courts. — ^Each  county  has  what  is 
termed  a  ''coroner's  court,"  held  when  occasion  de- 
mands for  the  purpose  of  inquiring  into  the  cause 
of  sudden  and  suspicious  death,  and  the  cause  of  ac- 
cidents causing  death.  It  is  presided  over  by  an 
official  called  a  ''coroner,"  who  is  elected  by  the 
elector^  of  the  county.  He  may  summon  witnesses 
to  appear  before  him  and  may  examine  them,  and 
may  issue  a  warrant  and  cause  the  arrest  of  any 
person  charged  with  the  commission  of  a  crime 
under  investigation.  In  the  case  of  a  county  situated 
wholly  or  party  in  a  city  of  the  first  class,  he  may 
summon  a  jury  of  not  less  than  nine  or  more  than 
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fifteen  qualified  peraons  to  sit  as  a  jury  and  hear 
evidence. 

Court  of  General  Sessions,^ — ^This  court  takes  the 
place  of  the  County  court  in  the  county  of  New 
York,  and  has  jurisdiction  mainly  in  criminal  cases, 
including  crimes  punishable  by  death. 

City  Courts. — ^Many  cities  have  a  local  court  for 
the  trial  of  civil  actions,  with  jurisdiction  limited 
to  a  certain  sum  involved.  In  New  York  city  the 
City  court  takes  the  place  of  the  County  court  in 
the  matter  of  civil  actions. 

Recorder's  Courts. — ^These  are  police  or  magis- 
trate's courts,  and  are  maintained  under  the  name 
"recorder's  courts'*  in  many  cities. 

Justice's  Courts. — ^The  people  of  each  town  elect 
four  justices  of  the  peace  for  terms  of  four  years 
each.  A  justice  holds  court  whenever  occasion  re- 
quires. In  civil  actions  the  amount  involved,  or 
sued  for,  cannot  exceed  $200.  In  small  petty  offenses 
the  justice  tries  the  cases,  but  persons  accused  be- 
fore him  usually  give  bail  to  await  the  action  of 
the  Grand  Jury.  A  jury  trial  may  be  had  in  this 
court  before  a  juiy  of  six  citizens  and  freeholders 
of  the  town.    Justices  receive  fees  as  compensation. 

Jurors. — ^Persons  qualified  to  be  jurors  in  a  court 
of  record,  must  be  male  citizens  of  the  United  States 
and  resident  of  the  county;  not  less  than  twenty- 
one  years  of  age,  nor  more  than  seventy;  assessed 
for  personal  property  belonging  to  him  in  his  own 
right,  to  the  amount  of  $250,  or  the  owner  of  a  free- 
hold estate  in  real  property,  situated  in  the  county, 
belonging  to  him,  of  the  value  of  $150 ;  or  the  hus- 
band of  a  woman,  the  owner  of  a  like  freehold  es- 
tate, in  her  own  right,  except  in  the  county  of 
Queens,  where  the  value  of  real  property  must  be 
$250;  in  possession  of  his  natural  faculties  and  not 
infirm  or  decrepit ;  free  from  all  legal  exceptions ;  of 
fair  character;  of  approved  integrity;  sound  judg- 
ment, and  well  informed.  Certain  office  holders, 
judges,  etc.,  are  disqualified,  and  certain  people  may 
claim  exemption  from  duty. 
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The  jury  is  known  as  ^Grand  Jmy*"  being  a  body 
of  men  selected  by  the  supervisors  from  the  tax- 
payers of  the  county  to  inquire  into  crimes  idleged 
or  reported  to  have  been  committed  in  such  county; 
and  '^tit  or  trial  jury,''  summoned  to  hear  and  try 
actions  in  court  The  grand  jury  i?  summoned  for 
and  sits  in  each  county  at  each  team  of  the  Supreme 
court  It  cannot  consist  of  more  than  twenty-three 
nor  less  than  sixteen  memberSi  and  the  votes  of 
twelve  are  necessary  to  find  an  indictment,  or  to 
hoM  an  accused  person  for  trial.  A  trial  jury  sit- 
ting in  a  case  is  composed  of  twelve  m^nbers  and 
all  must  agree  in  finding  a  verdict 
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1.  Govemmental  powers  of  the  State. — ^The  States 
with  power  of  government  having  existed  before  the 
United  States,  they  do  not  depend  in  any  respect 
for  their  existence  upon  the  authority  of  the  nar 
tional  government.  Upon  the  adoption  and  ratifi- 
cation of  the  federal  constitution,  the  people  divided 
the  powers  of  government,  delegating  some  abso- 
lutely to  the  United  States,  reserving  others  to  be 
exercised  by  the  State  governments,  and  some  to  be 
exercised  by  the  people. 

The  tenth  amendment  to  the  federal  constitution 
declares  ^'that  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by 
it  to  the  States,  are  reserved  to  the  States  respec- 
tively or  to  the  people.'' 

In  adition  to  certain  powers  exercised  wholly  by 
one  or  the  other  governments,  the  eonstitutioh  per- 
mits the  exercise  of  certain  concurrent  powers,  for 
illustration — ^the  right  of  taxation  may  be  exercised 
by  both  governments. 
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Should  any  conflict  of  authority,  however,  arise 
at  any  time  between  the  two  jfovemments  over  the 
exerdae  of  this  power,  the  State  must  s:ive  way  to 
the  government  of  the  United  States.  The  rule  in 
the  exercise  of  such  powers  is  that  the  State  can 
make  laws  to  take  effect  only  when  the  United 
States  has  enacted  no  law  upon  that  particular  sub- 
ject. 

An  examination  of  the  constitution  wiU  advise  the 
reader  as  to  the  specific  powers  conferred  upon  the 
United  States  government,  as  well  as  the  powers  ex- 
pressly forbidden  to  be  exercised.  The  ninth  amend- 
ment declares  that  the  enumerationr  of  sudi  rights 
and  powers,  however,  shall  not  be  construed  to  deny 
or  disparage  other  rights  retained  by  the  people. 

2.  Protection  to  Statca. — The  constitution  guar- 
natees  to  every  State  a  republican  form  of  govern- 
ment, protection  against  invasion,  and  against  do- 
mestic violence,  and  also  the  maintenance  pf  the  doc- 
trine of  State  rights  to  tiiie  extent  of  forbidding 
the  use  of  f ederid  courts  for  the  prosecution  of  a 
person's  suits  or  claims  against  the  State. 

3.  Interstate  cimimerceJ--C!ommerce  between  the 
States  is  known  as  ''Interstate  C!ommerce,"  to  dis- 
tinguish it  trojn  conmierce  carried  on  wholly  within 
the  boundaries  of  a  single  State.  Such  conmierce 
among  States  and  with  the  Indian  tribes,  C!ongress 
has  power  to  supervise  and  regulate,  as  well  as  the 
means  of  transportation  and  communication'  be- 
tween the  States,  such  as  railroads,  use  of  navigable 
rivers,  and  telegraph  lines,  not  confined  in  or  oper- 
ated entirely  withm  one  State. 

Under  such  power  congress  provided  in  1887  for 
the  creation  of  an  'Interstate  C!onmierc6  ComwiSf 
sion,''  to  control  the  matter  of  railroad  tariffs,  rates, 
etc.,  on  audi  traffic;  and  in  1890,  it  enacted  what  is 
called  the  "Anti-Trust  law,"  designed  to  prevent 
oombinations  of  capital  in  a  way  that  would  amount 
to  a  restraint  of  trade  between  the  people  of  the 
several  States.  In  1906  it  also  enacted  acts  prohib- 
iting adulteration  or  misbranding  of  foods  trans- 
ported from  one  State  to  another. 
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While  a  State  has  no  power  to  enact  laws  that 
will  directly  restrain  trade  with  foreign  countries, 
or  between  the  people  of  the  States,  it  may  however, 
in  the  interest  of  the  health  and  morals  of  its  peo- 
ple, prescribe  the  nature  or  quality  of  articles  that 
may  be  brought  into  the  State,  and  even  prohibit 
the  bringing  into  the  State  of  certain  things, — for 
illustration,  it  may  prohibit  liquor  from  being 
brought  therein  for  tiiie  purpose  of  sale  or  use,  if 
it  prohibits  its  own  citizens  from  selling  or  using 
same. 

A  State  is  not  pennitted  to  tax  trade  with  foreign 
countries,  or  between  the  people  of  the  several 
States,  although  it  may  tax  artides  imported  from 
another  State  if  the  same  tax  is  equally  shared  by 
its  own  local  trade.  Subject  to  revision  by  con- 
gress, it  may  lay  import  duties  necessary  to  meet 
the  expense  of  inspection  of  food,  etc. 

4.  Fordgn  relations. — ^A  State  cannot  directly 
hold  any  official  intercourse  with  the  government  of 
a  foreign  nation,  the  United  States  govemmenl^ 
alone,  having  control  over  all  relations  with  such 
governments  and  the  people  thereof.  The  United 
States  government  controls  the  matter  of  immigra- 
tion of  people  from  other  countries,  and  may  pro- 
hibit undesirable  foreigners  from  entering  our  ter- 
ritory. 

5.  TaxatimL — ^The  right  to  impose  and  collect 
taxes  on  imported  goods  to  this  countiy  belongs  to 
the  United  States.  It  also  has  the  right  to  impose 
and  collect  certain  excise  taxes,  that  is,  taxes  on  ar- 
ticles produced  in  this  country,  such  as  tobacco, 
cigars,  liquors,  etc  or  the  collection  of  such  taxes, 
known  as  'Internal  Revenue,''  the  United  States  is 
divided  into  districts  in  charge  of  an  official  known 
as  the  Internal  Revenue  C!ollector.  These  taxes  are 
termed  '^indirect  taxes.''  All  such  taxes  must  be 
uniform  throughout  the  United  States.  Direct  taxes 
may  also  be  impraed  and  collected  on  persons  and  on 
the  value  of  their  property  and  incomes,  but  such 
taxes  must  be  apportioned  among  the  States  in  pro- 
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portion  to  their  population,  except  in  the  case  of  tax 
on  incomes,  which  may  be  collected  under  tlie  pro- 
visions of  the  sixteenth  amendment  regardless  of 
such  restriction.  The  United  States  government  is 
also  prohibited  from  levying  a  tax  on  articles  ex- 
ported from  any  State. 

For  the  purposes  of  the  State  government,  and 
its  political  subdivisions,  the  State,  and  such  subdi- 
visions, have  power  to  assess  and  collect  taxes  upon 
property,  real  and  personal,  of  its  people ;  upon  tiieir 
incomes;  the  right  to  incorporate,  do  business,  etc. 
(See  chapter  XV  hereof  for  a  further  treatment  of 
the  subject  of  taxation.) 

6.  Militia. — ^While  a  State  has  no  power  to  declare 
war  or  make  peace,  it  may,  according  to  rules  pre- 
scribed by  congress,  organize,  maintain,  arm,  drill 
and  officer  a  militia,  and  use  the  same  to  preserve 
peace  within  its  own  borders. 

7.  Citizeiiship  and  suffrage. — ^The  United  States 
prescribes  who  fo^,  or  may  become,  its  citizens,  and 
it  alone  has  the  power  to  naturalize  foreigners  and 
admit  them  to  citizenship,  but  the  State  has  power 
to  define  who  are  its  citizens,  and  what  qualifica- 
tions must  be  possessed  to  entitle  a  person  to  vote 
at  the  elections  held  within  its  territory.  A  State 
cannot,  however,  deny  the  right  of  a  citizen  of  the 
United  States  to  vote  merely  on  account  of  race, 
color,  or  previous  condition  of  servitude, — ^that  is, 
while  it  may  at  this  time  confine  the  right  to  vote 
to  its  male  citizens,  it  must  allow  all  such  citizens 
possessing  equal  qualifications  as  to  residence,  age, 
etc.,  tiie  right  to  vote.  It  may,  however,  under  sec- 
tion two  of  article  II  of  the  Constitution,  exclude 
certain  persons  from  the  suffrage  for  the  reasons 
therein  prescribed. 

&  Power  to  borrow  money. — ^The  State  has  power 
to  borrow  money  to  meet  the  needs  of  the  govern- 
ment, and  usually  does  in  the  case  of  any  large  ex- 
penditure for  some  public  improvement.  In  this 
way  the  burden  of  paying  for  such  improvements 
is  shared  by  future  taxpayers  who  enjoy  the  bene- 
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fits  thereof.  The  State  in  such  case  pledges  its  credit 
and  gives  its  promise  to  pay  by  issuing  its  bonds, 
payable  at  some  future  date  with  a  fixed  rate  of 
interest. 

9.  Territories* — Under  the  constitution  the  power 
to  govern  the  territories  is  in  the  hands  of  Congress. 
A  territory  has  one  delegate  to  Congres  with  tlie 
right  to  speak,  but  no  vote  therein.  Tl^e  Philippines 
are  represented  by  two  commissioners  and  Porto 
Rico  by  one. 

When  a  territory  has  a  sufficient  population  and 
is  deemed  capable  of  self  government  it  may  apply 
to  Congress  for  admission  into  the  Union  as  a  State. 
Congress  may,  if  it  deems  it  advisable,  pass  a  law, 
called  an  ''enabling  act,''  permitting  the  territory 
to  organize  a  State  government.  At  the  cidl  of  the 
territorial  governor  the  voters  of  the  terrritory 
elect  delegates  to  a  constitutional  convention,  whid^ 
when  assembled,  proceeds  to  frame  a  State  consti- 
tution. This  is  then  submitted  to  the  voters  for 
ratification,  and  if  adopted  by  them,  the  fact  is  cer- 
tified to  the  president  of  the  United  States.  If  the 
constitution,  so  adopted,  is  found  to  be  in  accord 
with  the  federal  constitution,  the  president,  by  proc- 
lamation, declares  the  territory  to  be  admitted  into 
the  Union  as  a  State.  It  then  proceeds  to  perfect 
a  State  organization  by  election  of  State  officers  as 
provided  by  its  constitution. 

10.  Comity  between  States* — Each  State  is  re- 
quired to  give  full  faith  and  credit  to  all  the  laws, 
public  acts,  records,  and  judicial  proceedings,  of  each 
other  State.  The  constitution  declares  the  citizens 
of  each  to  be  entitled  to  all  the  privileges  and  immu- 
nities of  citizens  in  every  other  State.  If  a  person 
charged  in  one  State  flees  to  another  State,  the  gov- 
ernor of  such  State  must,  upon  demand  of  the  gov- 
ernor of  the  State  in  which  the  crime  was  com- 
mitted, deliver  up  such  person  to  that  State. 


CHAPTER  Vm 

THE  COUNTY  AND  ITS  GOVERNMENT 

1.  The  county  described 

2.  Government 

3.  Executive  officers 

4.  Judicial  department 

1.  The  Coimtyl — ^The  county  is  one  of  the  political 
divisions  of  the  State.  It  is  defined  in  law  to  be  ''a 
municipal  corporation  comprising  the  inhabitants 
within  its  boundaries,  and  formed  for  tlie  purpose 
of  exerdsing  the  powers  and  discharging  the  duties 
of  local  government,  and  the  administration  of  pub- 
lic affairs  conferred  by  law/'  The  county  corres* 
ponds  to  the  ''shire''  in  England,  and  the  plan  of 
county  government  in  this  country  was  introduced 
by  the  English  settlers.  In  the  New  England  colo- 
nies and  that  of  New  York  there  first  existed  smaller 
political  divisions,  known  as  towns,  and  the  counties 
were  formed  by  uniting  the  towns. 

In  1683  the  English  divided  the  province  of  New 
York  into  twelve  counties.  Since  that  time  through 
the  act  of  the  legislature,  from  time  to  time,  the 
State  has  been  further  divided,  so  that  now  the 
State  has  sixty-two  counties. 

2.  Government. — The  county  has  no  executive 
head  or  department,  as  is  the  case  in  the  State  gov- 
ernment, although  certain  county  ojfficers  who  are 
required  to  enforce  the  laws  are  termed  executive 
officers.  It  has  a  law  making  body,  made  up  of  rep- 
resentatives elected  by  the  voters  of  the  county, 
one  from  each  town  and  city  ward  in  the  county, 
except  as  hereinafter  noted.    This  body  is  called  the 

Board  of  Supervisors.''    Each  supervisor  is  elected 
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for  a  term  of  two  years,  and  while  being  a  county 
official,  is  at  the  same  time  as  a  representative  of 
his  town  or  city,  an  officer  thereof. 

The  board  organizes  by  electing  one  of  its  mem- 
bers as  chairman,  or  presiding  officer,  and  also  a 
derk,  and  usually  a  county  attorney  to  act  as  its 
legal  advisor  and  to  prosecute  and  defend  dvil  ao> 
tions  for  and  against  the  county. 

Powers* — ^The  State  law  confers  and  prescribes 
the  powers  and  duties  of  the  board  of  supervisors. 
Among  such  powers  is,  the  custody  and  control  of 
the  county  property,  such  as  the  court  house,  jail, 
and  other  county  buildings,  records,  etc,  with  the 
right  to  purchase  land  and  er^st  such  necessary 
buildings,  and  to  borrow  money  for  the  use  of  the 
county,  and  to  authoriase  towns  to  do  likewise  for 
their  purposes.  To  audit  and  allow  accounts  and 
claims  against  the  county,  and  direct  the  raising  by 
taxation  sufficient  money  to  defray  them,  and  for 
the  necessary  e3q)enses  of  the  county.  To  direct 
each  town  to  raise  sufficient  money  to  defray  its 
necessary  expenses,  and  to  cause  to  be  ass^sed, 
levied  and  collected  any  taxes  due  from  the  town 
to  the  State. 

^  It  fixes  the  salaries  to  be  paid  to  the  district  at- 
torney, sheriff,  county  treasurer,  county  superin- 
tendent of  the  poor,  derk,  and  attorney.  To  make 
certain  local  laws  respecting  destruction  of  wild  ani- 
mals, and  for  the  protection  of  fish  and  game  within 
its  territory.  It  may  divide  towns,  alter  their 
boundaries,  and  erect  new  towns,  and  under  the 
State  law  may  form  assembly  districts  within  the 
county.  It  may  establish  fire  districts  outside  of 
the  dties  and  incorporated  villages,  and  open  and 
discontinue  highways,  and  provide  for  their  con- 
struction and  maintenance  and  the  erection  of 
bridges  thereon.  It  may  now  establish  a  county 
hospital  for  the  care  and  treatment  of  its  dtixens 
suffering  from  tuberculosis.  In  counties  having  no 
commissioners  of  jurors,  the  board  makes  the  list 
of  persons  liable  to  be  called  to  serve  as  grand  and 
trial  jurors  in  the  courts  sitting  in  the  county. 


COUNTY  AND  ITS  GOVERNMENT       471 

In  cities  whose  boundaries  are  the  same  as  the 
county,  the  common  council  or  board  of  aldermen  of 
such  dty  possess  all  the  powers  and  have  all  the 
duties  of  a  board  of  supervisors. 

Each  county  within  the  limits  of  Greater  New 
York,  has  its  separate  county  government,  inde- 
pendent of  that  of  the  city,  except  it  has  no  town 
supervisors  or  county  board  of  supervisors  as  in  the 
case  of  other  counties.  It  has  its  sheriff,  county 
clerk,  district  atomey,  surrogate  and  county  court, 
except  the  county  of  New  York  has  no  county  court 

Any  citizen  having  a  right  to  vote  for  the  office 
of  supervisor  is  eligible  to  be  a  supervisor. 

3.  Executive' officers* — ^The  officers  possessed  with 
power  to  carry  out  and  enforce  the  law  within  the 
county  are,  the  Sheriff,  District  Attorney,  County 
Clerk,  County  Treasurer,  and  Superintendent  of  the 
Poor,  all  elected  by  the  voters  of  the  county,  for  a 
term  of  three  years  each,  at  the  general  election  at 
whidi  other  officials  are  elected.  They  can  only  be 
removed  from  office  by  the  governor,  on  charges  and 
after  a  hearing. 

The  Sheriff. — ^The  Sheriff  is  the  principal  execu- 
tive officer  of  the  county,  and  the  officer  who  repre- 
sents the  administrative  power  of  the  State  within 
his  ooun^.  The  office  is  one  of  great  antiquity,  and 
was  orighudly  held  by  men  of  large  estates,  able  to 
support  the  retinue  of  followers  which  the  dignity 
of  tiie  office  required,  and  to  answer  in  damages  for 
neglect  of  duty.  He  was  the  immediate  officer  of 
the  king  within  the  shire,  receiving  his  commission 
from  the  king,  and  directiy  representing  the  sov- 
eign  power. 

In  this  country  the  office  exists  substantially  as 
derived  from  England,  llie  sheriff  summons  wit- 
nesses and  jurors  to  attend  the  courts  of  record 
held  in  his  county,  and  attends  such  courts  to  as- 
sist in  carrying  out  its  commands,  and  preserve 
order.  He  executes  the  mandates  of  such  courts, 
and  has  tiie  care  and  custody  of  convicted  criminals 
and  offenders  against  the  law,  and  of  persons  de^ 
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tained  on  suspicion  of  violating  the  law.  He  is  re- 
quired to  preserve  peace,  and  arrest  offenders 
against  the  law.  If  a  riot  breaks  out  within  his 
county  he  has  power  to  call  out  the  Posse  Comita- 
tus,  that  is,  all  able  bodied  men  of  the  county,  to 
help  suppress  it,  and  if  unable  in  that  way  to  re- 
store order,  he  may  call  upon  the  governor  of  the 
State  to  call  out  the  militia  to  aid  him. 

He  can  be  elected  for  but  one  term,  t^t  is,  he  can'* 
not  succeed  himself;  but  he  may  be  elected  for  a 
succeeding  term  as  a  successor  of  another  sheriff. 
His  compensation  is  fixed  by  State  law.  He  appoints 
an  Under  Sheriff  and  may  appoint  one  Deputy  for 
eveiy  three  thousand  population  in  his  county. 

District  Attorney. — ^He  must  be  an  attorney  at 
law  licens^  to  practice  in  the  courts  of  record  of  the 
State.  His  duty  is  to  prosecute  criminals  in  his 
count}  •  He  presents  evidence  before  the  grand  juxy 
in  cases  before  it  and  acts  as  its  legal  adviser.  He 
is  also  the  legal  adviser  of  the  other  executive  offi- 
cers. His  salary  is  fixed  by  the  board  of  supervis- 
ors and  paid  out  of  county  funds. 

County  Qerlu — ^He  is  the  custodian  of  all  the  rec- 
ords of  the  county,  except  those  of  the  Surrogate's 
court  and  of  the  County  Treasurer.  His  duty  is  to 
record  all  deeds^  mortgages  and  wills  affecting  real 
property  in  his  county,  when  presented  to  him  for 
record,  if  properly  executed  to  entitle  them  to  rec- 
ord. He  also  dodkets  judgments  of  the  courts  and 
issues  executions  thereon  in  some  cases.  A  few 
counties  have  an  official  known  as  a  Register  of 
Deeds  who  records  deeds  and  mortgages.  The  derk 
is  the  clerk  of  the  county  court  and  acts  as  the  clerk 
of  the  Supreme  court  when  sitting  in  his  county. 
In  some  counties  he  receives  a  fixed  annual  salary, 
and  in  others  receives  fees  only. 

County  Treasurer* — ^He  is  the  custodian  of  the 
public  moneys  of  the  county,  raised  by  taxation  for 
the  government  of  the  county.  He  also  receives 
money  collected  for  State  taxes  and  pays  same  over 
to  the  State  comptroller,  and   receives   from   the 
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eomptroller  the  money  raised  by  the  State  for  the 
public  schools  of  his  county.  He  is  the  disbursins 
c^cer,  paying  salaries  and  bills  audited  by  the  board 
of  supervisors.  He  is  also  the  custodian  of  certain 
court  and  trust  funds.  In  some  counties  he  receives 
an  annual  salary,  and  in  others  is  compensated  by 
receiving  a  percentage  of  moneys  received,  and  in 
some  by  both  salary  and  fees. 

Superintendent  of  the  Poor« — ^He  has  charge  of 
the  poor  of  the  county,  attending  to  administering 
their  needs.  He  has  control  over  and  management 
of  the  county  alms  house  and  is  usually  paid  an  an- 
nual salary. 

4.  Judidal  department* — ^The  courts  of  the  county 
are  the  County  court  and  the  Surrogate's  court, 
both  courts  of  record.    Also  a  Coroner's  court. 

County  court. — ^This  court  is  presided  over  by  a 
county  judge  elected  by  the  voters  of  the  county  for 
a  term  of  six  years.  He  must  be  a  duly  licensed  at- 
torney at  law.  He  is  paid  a  salary  fixed  by  State 
law.  In  this  court  are  tried  persons  charged  with 
ordinary  crimes  against  persons  and  property,  ex- 
cept that  of  murder,  though  in  some  of  the  larger 
counties  the  court  has  jurisdiction  in  such  cases; 
also  civil  suits  at  law  when  the  sum  involved  does 
not  exceed  $2,000.  Appeals  from  Justice's  and  City 
courts  are  taken  to  this  court.  Appeals  from  the 
County  couji;  are  to  the  Appellate  division  of  the 
Supreme  court. 

In  New  York  county  the  City  court  and  the  Court 
of  General  Sessions  take  the  place  of  the  County 
court,  the  former  having  jurisdiction  in  civil  mat- 
ters and  the  latter  in  criminal  cases,  extending  to 
crimes  punishable  with  death. 

Surrogate's  Court. — ^This  court  is  presided  over 
by  a  judge  called  the  Surrogate,  elected  by  the  peo- 
ple of  the  county  for  a  term  of  six  years.  He  must 
be  a  duly  licensed  attorney  at  law.  This  court  has 
jurisdiction  over  estates  of  deceased  persons  and 
of  minors.   In  counties  having  a  population  less  than 

60 
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forty  thousand  the  county  judge  acts  as  the  surro- 
gate. 

CoronerSi^ — The  coroner  is  elected  by  the  people 
of  the  county.  He  investigates  the  cause  of  sudden 
or  suspicious  deaths  and  may  also  inquire  into  the 
cause  of  suspicious  fires.  When  the  sheriff  is  dis- 
qualified he  acts  in  his  place. 

Other  oflScers* — ^Most  counties  have  a  Superin- 
tendent of  Highways ;  also  one  or  more  District  Su- 
perintendents of  Schools.  Some  counties  also  have 
a  Commissioner  of  Jurors  and  Commissioners  of 
Elections. 

TuatioiL — ^The  moneys  required  for  salaries, 
court  expenses,  maintenance  of  public  buildings,  etc, 
are  raised  by  taxes  levied  on  property  within  the 
county. 


CHAPTER  IX 

GOVERNMENT  OF  CITIES 

1.  Origin  of  the  city 

2.  Qassification  of  cities 

3.  Laws  affecting  cities 
4«  The  government 

5.  The  courts 

6.  Other  departments 

7.  Local  option 

1.  Origin  of  the  dty^-The  title  "City"  is  of 
ancient  origin.  It  is  found  used  in  versions  of  the 
Bible  to  translate  the  Latin  and  Greek  terms  appli- 
cable to  a  town  or  other  inhabited  place,  and  therein 
is  applied  to  small  as  well  as  large  places,  such  as 
Bethlehem,  Sodom  and  Jerusalem.  Jn  Homer's  day 
it  applied  generally  to  a  citadel  upon  a  hill  to  which 
the  confederated  families  living  thereabout  resorted 
in  times  of  actual  dr  threatened  invasion.  Cities 
in  those  days  were  usually  situated  upon  a  hill,  to 
afford  a  view  of  the  approach  of  an  enemy,  and 
as  a  better  protection  from  attack  and  invasion,  in 
E^land  in  early  times  the  term  was  quite  usually 
applied  to  a  cathedral  town. 

Nearly  every  American  city  has  had  its  origin  in 
a  little  cluster  of  houses,  called  a  "hamlet,''  this 
settlement  in  time  growing  to  a  more  populous  com- 
munis known  as  a  village,  and  having  local  admin- 
istrative officers,  and  eventually,  through  commerce 
and  industry,  reaching  such  proportion  to  need  and 
be  entitled  to  dty  govenunent. 

In  the  United  States  a  dty  is  a  munidpality,  in- 
corporated by  act  of  the  State,  and  governed,  usu- 
ally by  a  mayor  and  a  board  of  aldermen,  or  a  dty 
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ooandl  consisting  of  a  board  of  aldermen  and  a 
board  of  ooundlmen.  In  many  States  there  are  sev- 
eral dasses  of  cities,  rated  as  soch  acoordinsr  to 
population  and  possessingr  powers  of  government  ac- 
cording to  their  class. 

The  (Aty  becomes  sach  and  derives  its  power  to 
govern  through  the  act  of  the  legislature  based 
upon  a  demaiKi  by  and  the  approval  of  the  people 
of  the  community  to  be  so  governed.  The  act  or  law 
incorporating  a  dty  is  called  a  ''Charter/'  and  is 
to  the  dty  much  what  the  constitution  of  the  State 
is  to  the  State.  It  enumerates  tlie  offidals  that 
may  be  selected  to  administer  the  dty  affairs,  and 
defines  and  prescribes  their  powers  and  duties.  It 
also  restricts  the  power  of  taocation,  assessment,  in- 
curring of  debts  and  loaning  of  credit,  etc,  with  a 
view,  in  that  respect,  of  preventing  almses  which 
might  embarrass  or  even  bankrupt  the  dty. 

2.  Gaasificatioii  of  dties« — ^Under  the  constitu- 
tion of  the  State  of  New  York  dties  are  classed  ac- 
cording to  the  last  State  enumeration  as  follows: 
lliose  having  a  population  of  one  hundred  and  sev- 
enty-five thousand  or  more  being  of  the  first  dass; 
those  having  a  population  of  fifty  thousand  and  less 
than  one  hundiiid  and  seventy-five  thousand  being 
of  the  second  dass,  and  all  others  being  of  the  third 
dass. 

3.  Laws  affecting  dties« — ^Laws  relating  to  the 
property,  affairs,  or  government  of  dties,  and  the 
several  departments  thereof,  are  divided  into  gen- 
eral and  spedal  laws;  the  first  being  such  as  relate 
to  all  dties  of  whatever  dass,  and  the  latter  those 
which  relate  to  a  single  dty,  or  to  less  than  all  the 
dties  of  a  class.  Spedal  laws  cannot  be  enacted 
except  in  conformity  with  the  provisions  of  artide 
Xn  of  Vke  New  York  State  Constitution. 

The  constitution  requires  that  the  dection  of  aB 
dty  officers,  unless  to  fill  vacandes,  shall  be  hdd 
on  Tuesday  succeeding  the  first  Monday  in  Novem- 
ber in  an  odd  numbei^  year,  and  that  the  term  of 
office  of  such  shall  expire  at  the  end  of  an  odd  num- 
bered year. 
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4.  The  Govemmeiit^ — ^The  exercise  of  authority, 
or  the  act  of  governing,  is  successful  or  unsuccess- 
ful, as  it  accomplishes,  or  fails  to  accomplish,  its 
avowed  and  desired  ends.  It  is  a  notorious  fact 
that  the  government  of  American  cities  is  grossly 
extravagant,  wasteful,  and  on  the  whole  quite  a  com- 
plete failure.  This  condition  is  due  largely  to  the 
play  of  too  much  politics — ^to  too  much  power  in 
the  hands  of  the  politicians,  and  so  long  as  political 
parties,  as  such,  are  permitted  to  have  a  part  in  the 
selection  of  candidates  for  dty  offices,  with  the  de- 
mand of  favors  and  patronage,  in  return  therefor, 
of  the  men  elected  to  office,  just  so  long  will  we  con- 
tinue to  have  this  same  kind  of  government.  In 
the  case  of  National  and  State  iSairs,  issues  do 
arise  and  play  a  necessary  part  in  the  selection  of 
officials,  and  citizens  do  honestly  disagree  as  to 
policies  of  government,  but  in  city  affairs  there 
can  be  but  one  issue,  agreed  to  by  all,  viz: — ^''Good 
Government,''  and  in  connection  therewith  the 
means  of  obtaining  it  must  likewise  be  recognized 
by  all  to  be  the  having  of  efficient  and  honest  men 
and  women  to  govern. 

Students  of  civic  affairs  and  men  of  practical  ex- 
perience have  tried  to  devise  plans  of  city  govern- 
ment which  would  bring  about  a  more  ideal  govern- 
ment of  our  cities,  but  until  we  can  eliminate  almost 
completely  the  influence  and  power  of  the  ward  and 
dty  politidan,  I  fear  we  shidl  not  attain  that  end. 
It  is  my  belief  that  there  should  be  legislation  pro- 
hibiting any  political  party  to  figure  in  the  nomi- 
nation and  election  of  dty,  town  and  village  offidals, 
80  that  every  officeseeker  would  need  to  look  only 
to  tiie  electors  for  his  election  and  retention  in  office, 
and  would  thus  owe  nothing  to  a  party  '"boss,''  or 
to  a  political  machine,  and  be  under  no  obligation 
to  recognize  the  one  or  to  help  build  up  and  main- 
tain a^  keep  in  influence  the  other.  Under  this 
system  I  bdieve  better  men  would  be  willing  to  serve 
the  dty,  who  are  not  now  averse  to  becoming  candi- 
dates, and  thus  could  be  obtained  offidals  whose 


478  GOVERNMENT  OF  CITIES 

sole  interest  would  be  in  the  saooessfnl  and  eoonom- 
ical  administration  of  their  dty  affairs* 

Various  forms  of  dty  government  have  been  pro- 
posed as  a  remedy  for  existing:  evils,  and  of  these 
the  one  most  favorably  considered  and  already 
adopted  in  many  dties,  is  what  is  known  as  ^gov* 
ernment  by  ComnusBioiiy'*  under  whidi  plan  is 
merged  the  legislative  and  executive  functions  of 
the  government  and  in  whidi  is  vested  the  con- 
solidated powers  in  a  board  of  directors,  or  com- 
missioners, sudi  being  the  only  elective  officers. 

Simplified  form.— An  act  was  passed  by  the 
New  York  legislature  in  1917,  and  became  a  law, 
permitting  the  people  of  a  dty  to  petition  for  an 
election  to  vote  on  the  question  of  the  adoption  of 
a  simplified  form  of  government,  that  is,  as  pro- 
vided by  such  law,  dther  a  government  by  limited 
council  with  division  of  administrative  duties;  by 
limited  council  with  collective  supervision;  by  lim- 
ited council  with  an  appointive  mayor;  or  govern- 
ment by  means  of  separate  executive  and  legisla- 
tive departments.  This  act  also  permits  third  dass 
cities  to  adopt  the  charter  plans  provided  for  sec- 
ond dass  cities. 

The  Major^ — ^The  chief  executive  officer  of  a  dty 
is  the  mayor,  who  is  elected  by  the  voters  of  the 
dty  at  large.  In  some  dties  he  is  a  member  of  the 
common  council  and  its  presiding  officer.  His  duty 
is  to  enforce  the  ordinances  and  rules  enacted  by 
the  board  of  aldermen,  and  to  preserve  the  peace 
and  see  that  the  laws  within  the  dty  are  obeyed. 
He  has  the  appointment  of  many  officials  and  heads 
of  departments,  subject  to  confirmation,  in  some 
cases,  by  the  council,  and  subject  to  the  State  Civil 
Service  laws  in  certain  cases.  He  exercises  control 
over  the  police  department,  and  in  case  of  riot  or 
disorder  beyond  the  power  of  the  police  to  quell,  he 
may  call  out  the  State  militia  located  within  his  dty. 
He  has  the  power  of  veto  over  the  ordinances 
passed  by  the  board  of  aldermen,  and  when  exer- 
dsed  the  ordinance  vetoed  fails  to  become  a  law 
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unless  again  passed  by  a  two-thirds  affirmative  vote 
of  such  board.  In  Greater  New  York  the  mayor  has 
a  final  veto  on  resolutions  granting  a  franchise. 

Associated  in  the  executive  work  of  the  city  may 
be  mentioned  other  officials,  such  as  the  Corporation 
Council  or  City  Attorney,  Treasurer,  Public  Safety 
Commissioner,  Public  Works  Commissioner,  etc. 

Board  of  Aldermen^ — ^This  body  represents  the 
legislative  branch  of  the  government  of  the  city, 
grants  licenses  and  franchises  for  the  use  of  the 
streets  for  railroad,  telegraph,  telephone  and  other 
public  service,  and  for  the  regulation  of  certain 
trades  and  business.  It  fixes  the  tax  rate  for  local 
purposes,  wtihin  the  limits  prescribed  by  State  law, 
and  votes  money  for  the  expenses  of  the  govern- 
ment. 

For  the  purpose  of  representation  in  the  common 
council  and  for  convenience  in  administering  the 
laws,  etc.,  the  city  is  divided  into  districts  called 
wards,  each  electing  an  alderman  or  councilman  to 
represent  it  in  the  board.  In  some  cases,  however, 
the  members  of  the  board  are  all  elected  by  the  vot- 
ers of  the  whole  city,  and  in  others,  in  addition  to 
the  ward  representatives,  a  certain  number  of  rep- 
resentatives  at  large  are  elected. 

In  Greater  New  York  the  city  is  divided  into  five 
Boroughs,  viz: — the  Borough  of  Manhattan,  the 
Borough  of  the  Bronx,  the  Borough  of  Brooklyn, 
the  Borough  of  Queens,  and  the  Borough  of  Rich- 
mond. The  boroughs  are  again  divided  into  alder- 
manic  distrid;s,  each  having  an  alderman.  Each 
borough  elects  a  Borough  President  who  has  cer- 
tain prescribed  powers  and  duties  within  his 
borough. 

Law  department — ^The  head  of  this  department 
is  the  City  Attorney  or  Corporation  Council.  He 
has  charge  of  the  city's  legal  matters  and  is  the 
legal  adviser  of  the  several  departments. 

Board  of  Estimate^ — Greater  New  York  has  a 
Board  of  Estimate  and  Apportionment,  made  up  of 
the  mayor,  comptroller,  president  of  the  board  of 
Clerk. 
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aldermen,  and  the  borough-  presidents.  This  board 
makes  up  annually  a  budget  of  the  estimated  ex- 
penses of  the  city,  whidi  is  submitted  to  and  passed 
upon  by  the  board  of  aldermen.  This  board  also, 
subject  to  veto  by  the  mayor,  grants  franchises  for 
use  of  the  streets,  wharves,  parks,  or  other  public 
property  of  the  city. 

^nances. — ^The  revenue  to  meet  the  dt/s  obli- 
gations is  derived  chiefly  by  direct  taxation,  al- 
though some  of  it  is  obtained  from  fines  collected, 
fees  charged  by  officials,  franchise  fees,  rental  of 
city  property,  spnecial  taxes  levied  by  the  State,  etc 
The  greater  portion  of  the  direct  tax  is  derived  from 
assessments  against  real  property.  Because  of  the 
large  cost  of  conducting  a  city's  affairs,  the  dty 
taxes  are  the  largest  and  most  burdensome  the  tax- 
payer has  to  bear. 

Money  may  be  borrowed  and  bonds  of  the  dty 
issued  for  needed  improvements,  within  the  limits 
fixed  by  State  law. 

No  dty  is  permitted  to  become  indebted  for  any 
purpose,  except  to  provide  for  a  supply  of  water,  or 
in  any  manner,  to  an  amount  exceeding  ten  per  cen- 
tum of  the  assessed  valuation  of  the  real  estate  sub- 
ject to  taxation  therein,  as  shown  by  the  assess- 
ment rolls  for  State  and  county  taxes.  Any  indebt- 
edness in  excess  thereof  is  absolutely  void,  except 
that  certificates  of  indebtedness  or  revenue  bonds 
may  be  issued  in  antidpation  of  the  collection  of 
taxes  for  amounts  actually  contained,  or  to  be  con- 
tained in  the  taxes  for  the  year,  when  such  are  is- 
sued to  be  payable  out  of  such  taxes. 

5.  The  Courts* — ^Each  dty  has  certain  local  courts 
for  the  trial  of  criminal  cases  and  civil  suits  at  law. 
llidr  jurisdiction  is  usually  limited  to  minor  of- 
fenses and  matters,  and  are  inferior  to  the  county 
and  State  courts.  These  courts  are  known  as  Pblioe 
courts.  Recorder's,  Magistrate's  courts.  City  courts, 
etc. 

In  Greater  New  York  two  courts,  the  City  court 
and  the  Court  of  General  Sessions,  take  the  place 
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of  the  CJounty  court  in  New  York  county,  the  first 
having  jurisdiction  in  dvil  suits  where  the  amount 
sued  for  does  not  exceed  $2,000,  and  the  other  court 
being  mainly  a  criminal  court  with  jurisdiction  to 
try  all  crimes  cognizable  within  such  county,  in- 
cluding those  punishable  with  death*  Two  other  in- 
ferior courts  not  of  record,  have  jurisdiction 
throughout  the  entire  city.  Such  courts  are  the 
Court  of  Special  Sessions  and  the  Municipsd  Court 
of  the  City  of  New  York. 

The  Court  of  Special  Sessions  consists  of  a  chief 
justice  and  fourteen  associate  justices  appointed  by 
the  mayor.  This  court  tries  cases  of  misconduct 
committed  in  the  city  and  not  brought  up  on  in- 
dictment or  presentment  of  a  grand  jury,  and  some 
other  offenses.    It  has  no  jury. 

The  Municipal  court  has  jurisdiction  in  civil  cases 
where  the  amount  sued  for  does  not  exceed  $500. 
This  is  the  lowest  civil  court  in  the  city  and  is  pre- 
sided over  by  a  justice  without  a  jury.  For  the  pur- 
pose of  administering  justice  through  this  court  the 
city  is  divided  into  twenty-four  districts.  The  jus- 
tices are  elected  by  districts  for  a  term  of  ten 
years. 

Another  court  in  Greater  New  York,  known  as 
the  City  Magistrates'  Court,  is  presided  over  by  a 
magistrate  appointed  by  the  mayor.  These  courts 
are  divided  into  two  divisions,  the  first  for  Man- 
hattan and  the  Bronx,  and  the  second  for  the 
boroughs  of  Brookljm,  Queens  and  Richmond.  Each 
division  has  a  chief  magistrate.  Each  magistrate 
holds  a  court  for  the  hearing  and  trial  of  petty  of- 
fenses. Specisd  courts,  or  terms,  are  established 
for  the  trial  of  certain  cases  arising  under  the  do- 
mestic relations  law, — ^that  is,  affecting  husband 
and  wife,  parent  and  child,  etc.  Night  courts  are 
also  held  for  the  speedy  disposition  of  cases  arising: 
after  the  adjournment  of  the  regular  day  court. 

6.  Other  departments* — ^The  work  of  the  city  gov- 
ernment is  distributed  among  various  departments, 
61 
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guch  as  the  deiiartment  of  charities,  of  pabHc  safety, 
of  public  works,  of  health,  or  finance,  of  education, 
etc,  as  prescribed  in  the  charter  of  the  respectiTe 
dties. 

Local  optton.. — ^By  law  of  1917,  the  people  of  a 
dty  are  permitted  to  vote  on  the  qoMtion  of  traf- 
ficking in  liquors  therein,  once  in  every  three  years, 
except  in  New  York  dty,  where  they  may  so  vote 
once  every  five  years. 


CHAPTER  X 
THE  GOVERNMENT  OF  VILLAGES 

1.  VQlage  defined  and  described 

2.  Organisation  of  the  Tillage 

3.  Qaasification  of  yiUagea 

4.  Village  oflioera 

5.  Finances 

6.  Elections 

1.  The  Yillage^— The  term  'Tillage"  is  from  the 
Latin  ''villaticus/'  belonging  to  a  country  house  or 
villa.  In  early  English  history  it  meant  a  tract  of 
land  with  some  houses,  forming  a  unit  for  purposes 
of  national  police,  or  protection,  and  for  taxation. 
In  general,  a  village  is  any  small  aggregation  of 
houses  in  the  country,  being  in  genersJ  less  in  num- 
ber than  a  town  or  dty,  and  more  than  in  a  hsmtilet. 

In  the  United  States  it  is  understood  to  mean 
such  a  collection  or  settlement,  incorporated  as  a 
municipally  and  governed  by  a  board  of  trustees 
and  a  president,  locally  elected,  and  having  a  derk, 
treasurer,  collector,  etc 

2.  Organizatkm  of  the  village. — ^Artide  H  of 
the  State  Constitution  makes  it  the  duty  of  ihe  leg- 
islature to  provide  for  the  organization  of  incor* 
S orated  villages,  and  to  restrict  their  power  of  taxa- 
on,  assesment,  of  borrowing  money,  contracting 
debts,  and  loaning  of  credit. 

The  act  of  the  legislature  under  which  villages 
are  incorporated  and  governed,  is  known  as  the 
^'Village  law,'^  and  is  chiq>ter  64  of  the  Consolidated 
Laws. 

Requisite  populatioik — ^A  territory  not  exceeding 
one  square  mile,  or  an  entire  town,  containing  in 
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either  case  a  population  of  not  less  than  two  hun- 
dred, and  not  including  a  part  of  a  city  or  another 
village,  may  be  incorporated  as  a  village. 

Twenty-five  adult  freeholders  residing  in  such 
territory  may  institute  a  proceeding  to  have  such 
area,  or  less,  incorporated  as  a  village,  by  making 
and  delivering  to  the  supervisor  of  the  town  in 
which  such  proposed  village  is  situated,  or  if  in  two 
or  more  towns,  to  the  supervisor  of  each,  a  proposi- 
tion containing  the  facts  as  to  area,  population,  etc, 
and  a  consent  thereto  signed  by  IJie  owners  of  at 
least  one-third  in  value  of  the  real  property  within 
the  prescribed  territory,  as  assessed  on  the  last  pre- 
ceding assessment  roll.  Upon  receipt  thereof  the 
supervisors  are  required  to  give  notice  of  hearing, 
after  which,  if  they  decide  in  favor  of  the  incorpora- 
tion, the  voters  of  such  territory  vote  upon  the 
proposition. 

An  incorporated  village  is  still  a  part  of  the  town 
in  which  located  for  town  purposes,  and  its  citizens 
must  join  with  those  of  the  town  outside  of  the 
village,  in  attending  town  meetings,  and  electing  a 
supervisor  and  other  town  officers. 

3.  Classification  of  villages. — ^There  are  four 
classes  of  villages,  according  to  population  as  shown 
by  the  last  village  State  or  Federal  enumeration,  as 
follows — First  class,  those  containing  a  population 
of  five  thousand  or  more.  Second  dass,  tiiose  of 
three  thousand  and  less  than  five  thousand.  Third 
dass,  those  of  one  thousand  and  less  than  three 
thousand.  Fourth  class,  those  of  less  than  one  thou- 
sand. 

4.  ViUage  officers^ — ^Each  village  must  have  a 
president,  who  is  its  chief  executive  officer,  and  not 
less  than  two  trustees,  a  treasurer,  a  clerk  and  a 
street  commissioner,  and  other  officers  hereinafter 
enumerated. 

PresidoiL — ^He  is  elected  by  the  voters  of  the  vil- 
lage, and  must  at  the  time  of  his  election  be  the 
owner  of  property  assessed  to  him  on  the  last  pre- 
ceding assessment  roll,  and  continue  to  own  same 


GOVERNMENT  OF  VILLAGES  485 

during  his  term  of  office.  In  addition  to  being  the 
executive  officer,  he  is  the  head  of  the  village  police 
force.  It  is  his  duty  to  see  that  the  provisions  of 
the  village  law  and  the  resolutions  and  ordinances 
of  the  board  of  trustees  are  enforced,  and  cause  all 
offenses  created  thereby  to  be  prosecuted.  Also  to 
institute  civil  actions  on  behalf  of  the  village  to  re- 
ceive any  penalties  due  it.  He  exercises  supervision 
over  the  conduct  of  the  other  officers  of  the  village, 
and  recommends  to  the  board  of  trustees  such  meas- 
ures as  he  thinks  necessary.  His  term  of  office  is 
for  one  year.  If  absent  or  unable  to  perform  his 
duties,  the  trustees  appoint  one  of  their  number  to 
act  as  president  during  such  absence  or  disability. 

Trustees. — ^Villages  of  the  first  class  can  have  as 
many  as  eight  trustees ;  of  the  second  class  as  many 
as  six,  and  of  the  third  and  fourth  classes  as  many 
as  four.  Each  village  is  required  to  have  always 
an  even  number  of  trustees.  One  half  of  the  num- 
ber are  elected  by  the  voters  eadi  year.  Like  the 
president  a  trustee  must  be  a  taxpayer.  A  village 
of  the  first  or  second  dass  may  elect  trustees  by 
wards  upon  the  adoption  of  a  proposition  therefor 
at  a  special  election. 

The  president  presides  at  the  meetings  of  the 
board  of  trustees  and  has  a  vote  upon  all  matterrs 
and  questions  coming  before  the  board.  The  board 
enacts  sJl  village  laws  permitted  by  the  village  law, 
has  control  of  the  public  money,  and  of  the  village 
property.  May  establish  fire  limits,  employ  an  at- 
torney, provide  for  a  water  and  sewer  system,  the 
lighting  of  the  streets,  for  the  preservation  of  the 
peace  and  order  in  the  streets  and  public  places.  It 
may  grant  franchises  for  the  use  of  its  streets, 
regulate  spneed  thereon,  etc. 

The  president  and  trustees,  as  such,  serve  without 
pay,  but  the  board  may  fix  the  compensation  of  the 
other  officers  entitied  to  pay. 

Qerk. — ^He  acts  as  the  clerk  of  the  board  of  trus- 
tees, and  of  each  board  of  village  officials,  and  has 
the  custody  and  control  of  the  corporate  seal,  the 
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books,  records  and  papers  of  the  village,  and  of  all 
the  official  reports  and  communications  to  the  board. 

Treasurer^ — ^He  is  the  chief  fiscal  officer  of  the 
village,  receives  all  moneys  belonging  to  it,  and  dis- 
burses same  upon  the  audit  of  the  board  of  trustees. 
He  is  required  to  make  an  annual  report  and  such 
further  reports  as  may  be  required  of  him  by  the 
board  of  trustees. 

Street  commissioner. — ^Under  the  direction  and 
supervision  of  the  board  of  trustees,  he  has  super- 
vision and  charge  of  the  construction,  improvement 
and  repair  of  the  streets,  walks,  parks  and  public 
grounds. 

Board  of  health. — ^The  board  of  trustees  are  re^ 
quired  to  constitute  a  board  of  health  consisting  of 
not  more  than  seven  persons,  as  provided  by  the 
public  health  law.  This  board  shall  have  aJl  the 
powers,  and  be  subject  to  all  the  duties,  provided  by 
such  health  law. 

Police  justice. — ^A  village  may  establish  the  office 
of  police  justice  by  adopting  a  proposition  therefor, 
and  may  also  abolish  same  at  any  annual  election. 
A  police  justice  may  be  elected  by  the  voters  every 
four  years.  He  hears  charges  and  sentences  per- 
sons brought  before  him  for  offenses  against  the 
village  law  and  ordinances,  and  like  the  justice  of 
the  peace,  may  also  command  the  arrest  of  crimi- 
nals. He  may  also  hold  a  court  of  Special  Sessions 
for  the  trial  of  misdeme^ors  committed  in  the  vil- 
lage. 

He  has  the  same  jurisdiction  as  a  justice  of  the 
peace  of  a  town  in  civil  actions  to  recover  a  penalty 
or  forfeiture  payable  to  the  village. 

Police  department. — ^The  president,  each  trustee 
and  the  street  commissioner  are  ex  officio  members 
of  the  department,  and  have  all  the  powers  con- 
ferred upon  policemen  by  the  village  law.  The  board 
of  trustees  may  appoint  and  fix  the  terms  of  one 
or  more  village  policemen,  one  of  whom  may  be  des- 
ignated as  chief  of  police. 

Assessors. — ^The  lx)a^  of  trustees  act  as  assessors 
of  the  village,  or  may  appoint  of  their  number  a 
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committee  for  that  purpose,  unless  separate  assess- 
ors are  appointed  or  elected,  as  they  may  be  under 
the  provisions  of  the  Village  law.  The  trustees,  as 
assessors,  are  entitled  to  compensation. 

5.  Finances. — ^The  funds  for  meeting  the  village 
expenses  are  raised  by  taxation  against  the  assessed 
property  within  the  village,  and  from  fees,  fines  and 
forfeitures.  If  authorized  by  an  election,  it  may 
borrow  money  upon  its  bonds  or  other  obligations 
for  village  improvements.  It  cannot  incur  indebted- 
ness beyond  ten  per  centum  of  the  assessed  valua- 
tion of  the  real  property  of  the  village  on  the  last 
preceding  assessment  roU,  excepting  for  the  purpose 
of  suppl3ring  water.  It  may  however  borrow  money, 
to  a  sum  not  exceeding  one  per  centum  of  the  total 
valuation  of  such  property,  and  not  in  excess  of 
taxes  already  levied  for  the  current  year,  in  antici- 
pation of  such  taxes,  which  money  must  be  repaid 
within  the  fiscal  year. 

6.  Elections. — ^The  annual  village  election  is  held 
on  the  third  Tuesday  in  March,  unless  a  town  meet- 
ing in  the  town  in  which  the  village  is  situated,  or 
a  general  election,  shall  be  held  on  such  day,  in 
which  case  the  annual  election  must  be  held  upon 
the  next  day  thereafter.  A  village  of  the  second, 
third  or  fourth  class  may  by  adoption  at  an  annual 
or  special  election  of  a  proposition  therefor,  hold  its 
annual  election  on  the  third  Tuesday  in  June,  unless 
that  be  on  a  day  of  such  town  meeting  or  general 
election,  in  which  case  it  may  be  on  the  next  day 
thereafter.  The  official  year  of  a  village  begins  at 
noon  on  the  first  Monday  after  such  election. 

Special  elections  may  be  held  at  any  time  to  vote 
upon  any  proposition  or  question  that  may  be  voted 
upon  at  an  annual  election. 


CHAPTER  XI 

THE  TOWN  AND  ITS  GOVERNMENT 

1.  The  town 

2.  Departments  of  government 

3.  Town  officers 

4.  Town  taxes 

5.  Town  boards  of  education 

1.  The  Towik — ^A  town,  or  township,  is  the  whole 
territory  within  certain  limits,  less  than  those  of  a 
county.  It  is  a  municipal  corporation  comprising 
the  inhabitants  within  its  boundaries,  and  formed 
for  the  purpose  of  exercising  such  ix>wers,  and  dis- 
charging such  duties  of  local  government  and  ad- 
ministration of  public  affairs  as  have  been,  or  may 
be  conferred  upon  it  by  law.  The  tendency  of  leg- 
islation during  later  years  has  been  to  change  the 
character  and  capacity  of  the  simple  township  of 
former  days.  As  they  exist  now  they  were  unbiown 
to  the  common  law,  having  been  erected  and  orga- 
nized by  statute,  and  derive  their  capacity  and 
powers  from  such  source. 

The  laws  of  the  State  of  New  York  governing 
towns  is  known  as  the  Town  law,  being  (£apter  62 
of  the  Consolidated  laws. 

2.  Deportments  of  government — ^The  to¥m  by- 
laws are  made  by  the  voters  assembled  in  town 
meeting;  the  carrying  out  or  executing  of  the  laws 

.  of  the  town  are  in  the  hands  of  the  executive  officers 
elected  at  the  biennial  town  meeting,  and  ttie  mat- 
ter of  dealing  with  criminals  and  the  trying  of  civil 
suits  at  law  belong  to  the  office  of  justice  of  the 
peace. 
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The  supervisor  elected  to  represent  the  town  in 
the  county  board  of  supervisors,  the  town  clerk,  and 
the  justice  of  the  peace,  or  any  two  justices,  consti- 
tute the  town  board.  Tliese  officers  receive  and  pay 
out  town  money  in  the  discharge  of  their  public 
duties,  and  account  therefor  before  the  boaixL  A 
person  having  a  claim  against  the  town  presents 
same  to  the  town  board  for  audit,  and  it  may  aUow 
or  reject  same.  Appeals  from  the  decision  of  the 
town  board  may  be  taken  to  the  county  board  of 
supervisors. 

The  town  board  has  power  to  elect  three  auditors 
to  examine  the  accounts  of  the  officers. 

The  town  board  must  hold  at  least  two  meetings 
annually  at  the  office  of  the  town  clerk,  as  follows — 
one  on  the  Tuesday  preceding  the  biennial  town 
meeting  and  on  the  corresponding  date  in  each  alter- 
nate year,  except  in  towns  where  such  biennial 
meetings  are  held  at  the  time  of  a  general  election, 
such  meeting  must  be  held  on  the  twenty-eighth  day 
of  December  in  each  year,  unless  ttiat  day  be  a  Sun- 
day, in  which  case  the  meeting  must  be  held  on  the 
preceding  day ;  and  the  other  meeting  on  the  Thurs- 
day next  preceding  the  annual  meeting  of  the  board 
of  supervisors.  Special  meetings  may  be  held  on 
the  call  of  the  supervisor  or  town  clerk. 

The  meeting  hdd  on  the  Thursday  preceding  the 
biennial  meetmg  of  the  board  of  supervisors,  shaU 
be  for  the  purpose  of  audLting  acoounts  and  allow- 
ing or  rejecting  charges,  claims  and  demands  against 
the  town. 

3.  Town  officers. — ^Each  town  has  one  supervisor,  a 
town  clerk,  four  justices  of  the  peace,  three  assess- 
ors, one  collector,  one  or  two  overseers  of  the  poor, 
and  not  more  than  five  constables,  and  one  superin- 
tendent of  highways.  These  officers  are  elected  at 
the  biennial  town  meeting  in  the  town,  by  ballot,  ex- 
cept the  superintendent  of  highways  in  towns  which 
shall  have  adopted  a  resolution  that  such  official  be 
appointed  by  the  town  board,  as  provided  by  the 
Highway  law.  Each  official  holds  office  for  two 
years. 
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Every  elector  of  the  town  is  eligible  to  hold  any 
town  office,  except  that  no  person  at  the  time  of 
being  a  county  treasurer,  superintendent  of  poor, 
sdiool  commissioner,  trustee  of  a  school  district,  or 
a  United  States  loan  commissioner,  can  hold  the 
office  of  supervisor. 

Supervisor. — ^He  is  the  chief  executive  officer  of 
the  town,  and  in  addition  to  being  a  town  officer  is 
a  county  officer,  inasmuch  as  he  represents  his  town 
in  the  lawmaking  body  of  the  county  in  which  his 
town  is  situated.  He  receives  and  pays  out  all 
moneys  raised  for  the  public  work  of  his  town,  ex- 
cept such  as  raised  for  highways  and  the  support 
of  the  poor.  He  is  required  to  give  a  bond  for  the 
faithful  discharge  of  his  duties. 

He  receives  all  accounts  against  the  town  and  pre- 
sents same  to  the  town  board  for  audit,  except  such 
as  the  law  requires  to  be  presented  to  the  board  of 
supervisors;  prosecutes,  in  the  name  of  the  town, 
for  all  penalties  given  by  law  to  such  town  for  its 
use,  and  for  which  no  other  officer  is  especially  di- 
rected to  prosecute;  sells  and  conveys,  in  the  name 
of  the  town,  property  owned  by  it,  when  directed 
by  a  town  meeting ;  attends  all  meetings  of  the  board 
of  supervisors,  and  presents  to  such  board  the  town 
audits,  and  such  other  accounts  and  demands  against 
his  town,  and  such  reports  and  statements  as  he  may 
be  required  by  law  to  do. 

Town  derk. — ^He  has  the  custody  of  all  records, 
books  and  papers  of  the  town,  and  transcribes  in 
the  books  of  record  the  minutes  of  the  proceedings 
of  every  town  meeting,  and  all  rules  and  regulations 
made  by  such  meeting,  and  all  minutes  and  proceed- 
ings of  the  town  board.  He  is  required  to  receive 
and  file  in  his  office  all  certificates  of  oaths  and  other 
papers  required  by  law  to  be  so  filed.  With  him  is 
filed  all  chattel  mortgages  executed  covering  per- 
sonal property  within  his  town.  He  performs  such 
other  duties  as  prescribed  by  statute. 

Justice  of  the  peace. — ^The  justice  of  the  peace  is 
the  judicial  officer  of  the  town  and  is  elected  for  a 
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term  of  four  years  commencinfir  on  the  first  day  of 
January  succeeding  his  election.  He  can  be  removed 
only  by  the  Supreme  court,  and  his  office  cannot  be 
abolished  or  his  term  shortened  by  legislative  enact- 
ment. For  the  purpose  of  election,  the  justices  in 
each  town  are  ^vided  into  two  classes,  two  bdng 
required  to  be  elected  biennially.  The  justice  hears 
and  determines  suits  at  law,  where  the  sum  involved 
or  sued  for  does  not  exceed  in  amount  ^00.  He 
issues  warrants  for  the  arrest  of  persons  charged 
or  suspected  of  crime,  and  may  try  such  as  are  ac- 
cused of  petty  offenses.  Those  charged  with  grave 
offenses,  such  as  murder,  arson  and  burglary,  he 
may  examine  when  brought  before  him,  and  com- 
mit to  the  county  jail  to  await  the  action  of  the 
grand  jury  and  for  trial  by  a  court  having  jurisdic- 
tion over  the  crime  or  offense. 

He  may  require  a  constable  to  summon  twelve 
citizen  proper^  owners  of  the  town  to  attend  his 
court,  and  select  therefrom  six  to  serve  as  a  jury 
to  aid  in  determining  in  the  facts  in  any  suit  tried 
before  him. 

The  voters  of  a  town  may,  by  vote  at  a  town 
meeting,  create  the  office  of  police  justice,  which 
officer  will  have  ei^clusive  jurisdiction  to  hear,  try 
and  determine  all  charges  of  misdemeanor  com- 
mitted within  such  town,  outside  of  the  limits  of 
an  incorporated  village,  and  triable  by  a  court  of 
special  sessions. 

Assessors^ — The  assessors  fix  the  value  of  all  tax- 
able property  within  the  town  for  the  purpose  of 
levying  the  tax  which  the  town  must  raise. 

The  collector. — This  official  receives  the  warrant 
for  and  collects  the  taxes  levied  upon  and  against 
the  property  of  the  citizens  and  property  owners 
withm  the  town. 

Overseers  of  the  poor« — These  officials  look  after 
the  relief  of  the  poor  of  the  town,  and  may  render 
assistance  at  the  home  of  such  poor  person  or  cause 
him  or  her  to  be  cared  for  in  the  county  alms  house 
at  the  expense  of  the  town. 
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Constables. — ^They  serve  the  mandates  of  the  jus- 
tice of  the  peace,  attend  to  collecting  money  on  judg- 
ments recovered  in  the  Justice's  court  when  an  exe- 
cution thereon  is  issued  and  delivered  to  them;  ar- 
rest criminals  and  generally  aid  in  preserving  the 
peace  of  the  community. 

Superintendent  of  highways. — He  has  the  care 
and  superintendence  of  the  highways  and  bridges  in 
the  town  except  those  within  an  incorporated  vil- 
lage. Attends  to  keeping  such  bridges  and  high- 
ways in  repair,  and  performs  such  duties  with  re- 
gard to  highways  as  the  law  prescribes  and  re- 
quires of  him.  Money  for  building  and  repairing 
the  roads  in  a  town  is  supplied  partly  by  the  State 
and  partly  by  a  tax  levied  by  the  town  board  and 
collected  in  like  manner  as  the  other  town  taxes. 

Certain  roads  throughout  the  State  have  been 
constructed  by  the  State,  partly  at  the  expense  of 
the  State  and  partly  at  the  expense  of  the  town  and 
county,  and  toward  the  expense  of  maintenance  of 
such  roads  the  town  pays  a  fixed  sum  for  each  mile 
tehereof  in  the  town. 

Government  of  certain  towns. — ^The  Town  law 
makes  certain  other  provisions  for  the  holding  of 
town  meetings  in  and  government  in  towns  situate 
in  the  larger  counties,  and  in  towns  adjoining  a  city 
of  a  population  of  over  250,000  inhabitants,  and  in 
certain  specified  counties. 

4.  Town  taxes. — ^The  amount  of  tax  to  be  raised 
for  town  purposes  is  fixed  by  the  town  meeting,  and 
reported  to  the  county  board  of  supervisors,  which 
adds  the  same  to  the  town's  proportion  of  State 
and  county  taxes. 

School  district  taxes  are  collected  separately  and 
independently  of  the  town,  county  and  State  taxes. 

5.  Town  boards  of  education. — ^The  law  providing 
for  such  was  repealed  by  the  legislature  of  1918, 
and  an  appropriation  made  to  carry  on  an  investiga- 
tion of  the  matter  of  rural  schools  and  their  im- 
provement.   (See  Education  Law,  chapter  XII.) 


CHAPTER  Xn 

ELECTIONS  AND  CONDUCT  OF 

1.  Political  parties 

2.  Enrollment 

3.  Nominations  and  designations 

4.  Primary  elections 

5.  Registration  of  voters 

6.  Board  of  elections 

7.  Election  officers 

8.  Election  districts 

9.  Ballot  boxes 

10.  Official  ballots 

11.  General  elections 

12.  Voting 

13.  Canvass  of  votes 

14^    State  superintendent  of  elections 

15.  Campaign  funds 

16.  Display  of  American  flag 

1.  PoHtiail  parties.— In  the  choice  of  the  first 
president  of  the  United  States  there  was  no  differ- 
ence of  opinion  as  to  who  should  be  selected,  and  all 
minds  turned  instinctively  to  Washington,  the  man 
''first  in  the  hearts  of  his  countrymen/'  Neither  did 
there  then  exist  any  difference  of  opinion  concern- 
ing questions  of  government,  the  thought  of  all 
bcong  only  to  establish  and  perfect  the  new  govern- 
ment./ 

No  sooner  was  the  first  president  inaugurated, 
however,  than  difficulties  beset  the  new  government 
and  concerning  the  manner  of  settlement  of  which 
differences  of  opinion  existed  which  led  to  serious 
discussions,  out  of  which  was  bom  two  parties,  the 
one  blown  as  the  Federalist,  which  supported  the 
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govemmeiif  s  position  on  the  questions,  the  leaders 
of  which  were  Hamilton  and  Adams,  and  the  other 
called  the  Republican  party,  which  opposed,  amon^ 
other  things,  the  United  States  Bank,  the  English 
treaty,  and  the  assumption  of  the  State  debts,  and 
was  led  by  Jefferson,  Madison  and  Randolph. 

In  the  next  choice  of  president,  Adams,  ttie  Fed- 
eralist, was  elected,  but  so  evenly  was  the  opinion 
divided  concerning  the  issues,  that  he  received  but 
a  majority  of  two  electoral  votes  over  Jeffersoh,  the 
latter  becoming  vice  president.  Intense  party  feel- 
ing prevailed  throughout  this  administration,  and 
at  the  next  election  Jefferson,  the  Republican  candi- 
date, defeated  Adams. 

These  two  parties  continuled  until  the  expiration 
of  Madison's  term,  when  the  Federalist  party,  which 
had  opposed  the  war  of  1812,  was  broken  up.  James 
Monroe,  the  Republican  candidate,  at  this  time  re- 
ceiving the  almost  unanimous  support  of  the  elec- 
tors. During  his  second  term  divisions  became  ap- 
parent in  the  Republican  party,  and  a  new  party, 
called  the  Whig  party,  was  formed.  The  old  party 
at  this  time  became  known  as  the  Democratic  party. 
The  new  party  favored  a  protective  tariff  and  a  gen- 
eral syst^  of  internal  improvements.  These  meas- 
ures were  opposed  by  the  Democratic  party.  At  the 
succeeding  election  no  candidate  obtained  a  major- 
ity and  the  election  went  to  the  House  of  Represen- 
tatives, which  chose  John  Quincy  Adams  to  be  the 
president. 

In  1848  another  new  party  sprang  up  and  partici- 
pated in  the  campaign,  consisting  of  Republicans 
opposed  to  the  administration,  and  called  the  Lib- 
eral Republican  party.  This  party  nominated  Hor- 
ace Grealey,  who  was  indorsed  by  the  Democratic 
party.  In  1876,  a  party  known  a^  the  Independent 
Greenback  party,  also  participated  in  the  campaign. 
In  1880  we  find  existing  another  party  known  as 
the  Greenback  Labor  party. 

In  1884,  the  par^  known  as  the  National  Prohibi- 
tion party,  came  into  existence,  and  in  that  year 
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also  a  party  known  as  the  People's  party,  partici- 
pated in  the  campaign,  with  Benjamin  Butler  as  its 
candidate. 

Since  that  time  other  political  parties  have  existed 
for  a  time,  among  the  more  important  of  which 
were  the  Independence  League  party,  and  the  Pro- 
gressive party.  The  two  dominant  parties  during 
all  of  the  period  since  the  Civil  war  have  been  and 
still  are  the  Democratic  and  Republican  parties. 

The  laws  of  the  State  of  New  York  recognize  and 
provide  for  the  creation  and  existence  of  political 
organizations.  The  law  provides  that  every  such 
organization  casting  a  certain  number  of  votes  for 
governor,  at  present  15,000,  shall  be  known  as  a  po- 
litical party,  and  be  entitled  as  such  to  participate 
in  the  official  primaries  and  elections. 

Parties  are  organized  along  lines  of  political  di- 
visions— ^that  is,  Nation,  State,  counties,  cities, 
wards,  towns  and  election  districts.  The  work  of 
the  organization  is  carried  on  through  party  com- 
mittees, provided  for  by  law  or  by  the  rules  and 
regulations  of  the  party,  such  as  National  commit- 
tee, State  committee,  County  committee.  Members 
of  the  State  and  county  committees  of  the  respec- 
tive parties  are  elected  by  the  enrolled  voters  at  the 
regular  primary  election.  Other  committees  are 
formed  in  such  manner  as  the  rules  of  the  party 
prescribe. 

The  political  committees  have  charge  of  the  politi- 
cal machinery  of  their  respective  parties,  collect  and 
disburse  campaign  funds  in  the  interest  of  the  suc- 
cess of  the  party  candidates  and  issues — ^that  is,  for 
advertising,  printing,  hiring  of  halls  and  vehicles, 
getting  the  voters  to  the  polls  for  registration  and 
election,  and  for  such  other  things  permitted  by  law 
to  be  done  in  such  interests.  Because  the  commit^ 
tees  collect  and  disburse  moneys,  the  law  requires 
that  each  elect  a  treasurer,  who  is  required  to  keep 
detailed  accounts  of  the  financial  transactions. 

State  committee* — This  committee  of  each  party 
consists  of  one  elected  member  from  each  assembly 
68 
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district,  who  shall,  to  be  eligible,  be  an  enrolled  voter 
of  his  or  her  party  within  such  district 

County  committee. — ^This  committee  of  each  party 
consists  of  at  least  one  elected  member  in  each  elec- 
tion district  of  the  county,  and  such  additional  mem- 
bers as  the  rules  and  regulations  of  the  piurty  may 
provide  for.  Each  member  must  be  an  enroll^ 
member  of  his  or  her  party  residing  in  the  assem- 
bly or  aldermanic  district  f  ropi  which  he  or  she  is 
elected. 

For  the  purpose  of  participating,  as  members  of 
a  party,  in  the  selection  of  its  candidates,  voters 
must  enroll  as  hereinafter  described. 

Emblems. — ^The  State  committee  is  required  to 
select  some  simple  device  or  emblem  to  designate 
and  distinguish  the  candidates  of  the  party  for  pub- 
lic office,  and  file  same  with  the  secretary  of  State. 
In  the  case  of  independent  nominations  it  is  the  duty 
of  the  voters  signing  the  certificate  thereof  to  adopt 
some  such  emblem. 

2.  Enrollment. — ^A  voter  desiring  to  participate 
in  the  primaries — ^that  is,  to  vote  for  the  nomination 
of  candidates  to  be  voted  for  on  election  day,  must 
annually  enroll  as  a  member  of  one  of  the  political 
parties. 

A  voter  may  so  enroll  on  either  day  designated  for 
registration  of  voters,  as  hereinafter  described. 
After  registering  as  a  qualified  voter  in  the  election 
district,  he  or  she  will  be  given  an  enrollment  blank, 
and  may  thereupon  enter  a  voting  booth  and  desig- 
nate thereon  the  party  with  which  he  or  she  desires 
to  be  identified  by  marking  a  cross  (X),  with  a 
pencU  having  bleak  lead,  in  the  circle  underneath 
the  emblem  of  the  party  selected.  The  blank  must 
then  be  folded  and  deposited  in  the  enrollment  box 
provided  for  that  purpose  at  such  enrollment  place. 

Qq  tiie  Tuesday  f oUowing  the  general  election  in 
that  year,  the  custodian  of  the  primary  records  will 
open  such  box  and  note  the  party  preference  of  each 
voter  opposite  his  or  her  name  on  the  register  or 
enrollment  book  of  such  election  district. 
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A  voter  once  enrolled  in  a  political  party  cannot 
enroll  in  another  party  before  the  first  day  of  the 
next  registration,  and  no  voter  can  take  part  in  any 
primary  election  of  any  party  other  than  that  with 
which  enrolled. 

A  voter  coming  of  age  after  the  last  preceding 
general  election  may  at  any  time  before  the  fourth 
Tuesday  preceding  an  official  primary,  become  spec- 
ially enrolled  and  have  his  or  her  name  added  to 
the  original  enrollment  books  of  the  district  in  which 
he  or  she  resides,  by  making  and  acknowledging 
before  a  proper  official,  a  statement  containing  the 
facts  respecting  residence,  age,  etc,  and  a  request 
to  be  enrolled  with  a  designated  party,  and  filing 
same  with  the  custodian  of  primary  records. 

New  political  party. — ^Where  an  independent  body 
has  cast  a  sufficient  vote  at  a  general  election  to 
become  a  party,  between  January  first  and  the  sec- 
ond Tuesday  of  April  in  the  year  next  succeeding, 
the  custodian  will  mail  to  all  voters  whose  names 
appear  on  the  latest  registration  list  and  not  already 
enrolled  with  any  party,  a  blank  upon  which  such 
voters  can  designate  their  preference,  and  then  re* 
turn  same  personally  or  by  mail  to  such  custodian 
on  or  before  July  first  of  that  year. 

After  moving. — ^If  a  voter  moves  into  another  elec- 
tion district  in  the  same  assembly  district  after 
being  enrolled,  he  or  she  may,  at  any  time  between 
February  first  of  any  year  and  the  thirtieth  day 
b^ore  the  annual  primary  day,  become  enrolled  by 
making  an  affidavit  before  a  proper  officer,  reciting 
the  facte  and  the  name  of  the  party  so  enrolled  with, 
and  file  same  with  the  custodian  of  records. 

Nomination  means  the  selection,  in  accordance 
with  the  provisions  of  the  Election  law,  of  a  cancU- 
date  for  an  office  authorized  to  be  filled  by  the  voters 
at  a  general  or  a  special  election,  or  at  a  town  meet- 
ing. Party  nomination  means  the  selection  by  a 
party  of  a  candidate  for  sudi  an  office.  Independent 
nomination  means  the  selection  of  a  candidate  by 
an  independent  body  for  such  an  office. 
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3.  Nominations  and  desififnations* — ^Party  nomina- 
tions for  all  offices  to  be  mled  at  a  gener^  election, 
except  town,  village  and  school  district  officers  and 
presidential  electors,  must  be  made  by  the  enrolled 
voters  at  the  fall  primary  next  preceding  such  elec- 
tion. 

For  candidates  for  town,  village  and  school  dis- 
trict officers  are  made  in  the  manner  prescribed  by 
the  rules  of  the  county  committee. 

In  each  year  when  a  president  of  the  United 
States  is  to  be  elected,  the  candidates  for  presiden- 
tial electors  are  nominated  by  the  State  committee 
of  each  recognized  party  and  certified  by  it  to  the 
secrtary  of  state. 

In  each  presidential  year  delegates  and  alternates* 
at-Iarge,  to  the  national  party  convention  are  to  be 
elected  at  the  spring  primary. 

Designations  of  candidates  for  party  nominations 
or  for  election  to  party  positions  are  to  be  made  by 
petition  only,  signed  by  the  enrolled  voters  resident 
withm  the  political  subdivision  or  unit  of  represen- 
tation for  which  the  nomination  is  to  be  made,  to 
a  number  equivalent  to  not  less  than  three  per  cen- 
tum of  the  total  number  of  enrolled  voters  of  the 
party  therein,  as  determined  by  the  last  preceding 
enrollment,  except  in  the  case  of  the  following  offi- 
cers the  number  of  signatures  in  such  division  or 
unit  need  not  exceed  Uie  following  stated  fixed 
limits : — 

United  States  senator  or  any  office  to  be  filled  by 
all  the  voters  of  the  State,  8,000 ;  justice  of  the  Su- 
preme court,  judge  of  the  dty  courts  of  the  dty  of 
New  York,  and  for  any  office  to  be  filled  by  all  of 
the  voters  of  a  dty  containing  more  than  a  million 
inhabitants,  1,500;  for  any  office  to  be  filled  by  all 
of  the  voters  of  any  other  dty  of  the  first  class, 
or  of  any  county  or  borough  containing  more  than 
250,000  inhabitants,  1,000;  for  any  office  to  be 
filled  by  all  of  the  voters  of  any  county  containing 
over  25,000  and  not  more  than  above  stated,  or  of 
any  dty  of  the  second  dass,  or  of  any  congressional 
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or  senatorial  district,  500;  for  any  office  to  be  filled 
by  all  the  voters  of  any  other  county  or  city  of  the 
third  class,  or  of  any  assembly  district,  250 ;  for  any 
office  to  be  ffiled  by  the  voters  of  any  political  sub- 
divisions contained  within  another  political  subdi- 
vision, not  to  exceed  the  number  required  for  the 
larger  subdivision;  and  for  any  office  to  be  filled  by 
the  voters  of  a  subdivision  containing  more  than  one 
assembly  division,  county  or  other  political  subdi- 
vision, not  to  exceed  the  aggregate  required  for  the 
subdivisions  or  part  of  subdivisions  so  required. 

All  designations  must  be  ffled  not  earlier  than  the 
fifth  Tuesday  not  later  than  the  fourth  Tuesday 
preceding  a  primary.  Where  the  designation  is  for 
an  office  to  be  filled  by  the  voters  of  the  entire  State, 
or  of  any  division  or  district  greater  than  a  county, 
it  must  be  filed  with  the  secretary  of  State  .  Of  can- 
didates for  office  to  be  ffiled  by  the  voters  of  a 
county  or  city,  with  the  board  of  elections  of  the 
city  or  county.  Of  candidates  for  offices  of  a  city, 
village  or  town  to  be  elected  at  a  different  time 
from  the  general  election,  with  the  city,  village,  or 
town  clerk,  respectively.  In  towns  in  which  town 
meetings  are  held  at  the  time  of  the  general  elec- 
tion, however,  it  must  be  ffied  with  the  town  clerk 
as  well  as  with  such  election  board 

Declining  designation. — Any  person  may  decline  a 
designation  made,  by  notice  in  writing  ffied  with  the 
official  with  whom  the  designation  was  ffied. 

Vacancies. — ^Vacancies  for  any  reason,  are  filled 
by  the  committee  named  in  the  petition  for  that 
purpose,  by  such  committee  filing  a  new  designa- 
tion. 

Independent  nominations. — Certificates  of,  for  an 
office  to  be  voted  for  by  all  the  voters  of  the  State, 
must  be  signed  by  12,000  or  more  voters,  of  which 
number  at  least  fifty  shall  be  from  each  county;  of 
officers  to  be  voted  for  by  the  voters  of  any  political 
subdivision  of  the  State,  must  be  signed  by  at  least 
five  per  centum  of  the  whole  number  of  votes  cast 
therein  for  governor  at  the  last  gubernatorial  elec- 
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tion,  exceptinsr  not  more  than  3^000  need  sign,  and 
excepting  also  that  not  more  than  1,500  electors 
shall  be  required  to  sign  for  a  borough  or  county 
office. 

Such  nominations  to  be  voted  on  at  a  general 
election  cannot  be  filed  before  the  ninth  Tuesday 
and  not  later  than  two  days  after  the  eighth  Tues- 
day preceding  such  election.  To  be  voted  for  at  any 
other  time,  at  least  fifteen  days  and  not  more  than 
thirty  days  before  an  election.  In  case  of  a  special 
election  ordered  by  the  governor  not  less  than  ten 
days  before  such  election. 

The  board  of  elections  is  required  to  publish  des- 
ignations at  least  six  days  before  the  election. 

Death  of  a  candidate. — ^In  such  case,  after  the  bal- 
lots have  been  printed,  vacancies  can  be  filled  by  a 
committee  on  vacancies,  and  thereupon  pasters  with 
the  name  of  the  new  candidate  will  be  printed  for 
placing  on  the  ballots. 

4.  F^mary  elections. — ^In  each  year  a  primary  elec- 
tion will  be  held  on  the  seventh  Tuesday  before  the 
general  election,  and  each  year  in  which  a  president 
is  to  be  dected  an  additional  primary  election  will 
be  held  on  the  first  Tuesday  in  April. 

Unofficial  primaries  may  be  called  for  nominations 
to  be  voted  upon  at  special  elections  that  may  be 
necessary. 

Each  primary  shall  be  open  from  seven  o'clock  in 
the  morning  until  nine  o'clock  in  the  evening,  except 
in  a  city  of  1,000,000  or  more  inhabitants,  where 
it  shall  be  open  from  three  o'clock  in  the  afternoon 
until  nine  o'clock  in  the  evening. 

These  elections  are  conducted  very  much  in  the 
same  maner  as  general  elections. 

Districts. — ^The  custodian  of  primary  records  is 
required  thirty  days  before  the  official  primary  day 
to  divide  the  wards  of  a  city,  except  of  the  first 
class,  and  every  village  of  5,000  inhabitante  or  more, 
into  primary  districts.  In  a  city  of  the  first  class, 
and  in  all  other  villages  and  towns,  each  election 
district  shall  constitute  a  primary  (Ustrict. 
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In  each  primaiy  district^  except  where  a  re^rular 
election  district  is  a  primary  district,  there  must 
be  two  polling  places^  one  of  which  must  be  assigned 
for  use  of  the  party  having  cast  at  the  last  election 
for  governor  the  highest  vote,  and  the  other  shall 
be  used  by  all  other  parties. 

No  election  can  be  held  in  a  saloon  or  drinking 
place,  or  in  a  room  located  more  than  one  flight 
of  stairs  from  the  street,  or  in  one  not  readily  ac- 
cessible from  the  street. 

Qualification  of  voters  at. — ^To  be  entitled  to  vote 
one  must  have  been  duly  enrolled,  and  also  be  a 
person  qualified  to  vote  on  the  following  election 
day.  The  election  inspectors  decide  all  questions 
raised  as  to  qualifications. 

The  right  of  an  enrolled  voter  to  vote  is  subject 
to  challenge  at  any  time  before  his  or  her  bidlot  is 
deposited  in  the  ballot  box.  If  challenged,  he  or 
she  may  refrain  from  voting  or  swear  in  the  vote. 

Preparation  of  the  ballot — ^The  voter  will  enter 
a  voting  booth  and  make  a  cross  (X)  mark  in  the 
voting  square  at  the  left  of  the  name  of  eadi  candi- 
date for  whom  he  or  she  desires  to  vote.  The  mark- 
ing can  be  made  only  with  a  pencil  having  black 
lead. 

If  a  voter  desires  to  vote  for  some  person  whose 
name  does  not  appear  on  the  ticket,  he  or  she  may 
write  the  name  of  such  person  in  the  blank  space 
under  the  title  of  the  office  for  which  the  person  is 
to  be  designated.  The  name  must  likewise  be  writ^ 
ten  with  pencil  having  black  lead. 

Canvass  of  votes. — ^As  soon  as  the  polls  shall  close 
the  inspectors  are  required  to  canvass  the  vote  and 
ascertam  the  result.  Upon  its  completion  they  shall 
make  public  oral  proclamation  of  the  result,  and  also 
make  and  file  the  required  result  sheet.  The  orig- 
inal is  to  be  filed  with  the  custodian  of  primary  rec- 
ords and  a  duplicate  with  the  city,  town  or  village 
clerk.  In  cities  of  more  than  1,000,000  inhabitants 
they  shall  also  make  and  sign  a  police  return  of  the 
vote. 
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The  custodian  of  the  records  is  also  required  to 
canvass  the  vote  and  complete  the  same  within  120 
hours  from  midnight  of  the  primary  electicm  day. 

The  person  receiving  the  highest  number  of  votes 
for  any  (^ce  or  party  designation  shall  be  the 
party  candidate. 

Filling  vacancies. — ^In  case  of  a  vacancy,  or  a  tie 
vote,  same  shall  be  filled  by  a  majority  vote  of  a 
quorum  of  the  State  committee,  or  by  llie  members 
of  the  county  committee  elected  at  such  primary, 
depending  upon  the  office  for  which  the  vacancy  ex- 
iste,  or  by  such  other  committee  as  the  rules  of  the 
party  provide. 

5.  Registration  of  voters. — No  voter  can  vote  on 
election  day  unless  duly  registered  as  provided 
herein. 

In  a  city  of  more  than  1,000,000  inhabitants,  the 
board  of  inspectors  for  each  election  district  must 
hold  six  meetings  for  the  registration  of  electors 
before  each  general  election.  Such  meetings  must 
begin  on  Monday  the  twenty-ninth  day  before  such 
election  and  continue  on  each  day  of  the  same  week 
up  to  and  including  Saturday.  On  each  day  except 
Saturday  the  meeting  begins  at  five  o'clo<^  in  the 
evening,  and  on  Saturday  at  seven  o'clock  in  the 
morning.  Meetings  each  day  continue  until  half- 
past  ten  o'clock  in  the  evening. 

In  every  other  city,  and  in  villages  having  6,000 
inhabitants  or  more,  four  meetings  are  required  to 
be  held.  They  are  to  be  held  on  the  fourth  Friday 
and  Saturday  and  the  third  Friday  and  Saturday 
before  an  election.  Each  meeting  begms  at  seven 
o'clock  in  the  morning  and  continues  until  ten  o'clock 
in  the  evening. 

In  aU  other  dectiim  districts  meetings  will  be 
held  on  the  fourth  and  third  Saturdays  before  the 
election  from  seven  o'clock  in  the  morning  until  ten 
o'clock  in  the  evening. 

In  the  case  of  a  special  election  a  meeting  for 
registration  will  be  held  on  the  second  Saturday 
preceding  same  from  eight  o'clock  in  the  forenoon 
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to  ten  o'clock  in  the  evening,  for  the  purpose  of  cor- 
recting and  revising  the  registry  of  voters. 

In  cities  and  villages  having  5,000  or  more  in- 
habitants, the  voters  must  appear  personally  before 
the  inspectors  on  one  of  said  days  for  registration, 
except  that  if  an  election  district  of  such  a  village 
embraces  some  territory  without  the  village  limits 
the  inspectors  shall  at  their  first  meeting  place  on 
the  register  the  names  of  all  persons  appearing  on 
the  register  of  the  last  preceding  election  who  re- 
sided without  such  village  limits  and  voted  at  such 
election,  unless  the  inspectors  know  any  such  to 
have  moved  within  the  limits  df  the  village. 

In  all  other  districts  the  inspectors  will  place  upon 
the  register  the  names  of  all  who  have  voted  at  the 
last  preceding  general  election,  except  sudi  as  are 
proven  to  have  ceased  to  be  voters  in  such  district. 
They  will  also  place  upon  the  register  on  both  days 
the  names  of  voters  who  appear  and  apply  for  reg- 
istration, and  the  names  of  persons  not  register^ 
who  are  known  or  proven  to  be  then  or  thereafter 
entitled  to  vote  at  the  coming  election. 

In  case  of  a  meeting  on  account  of  a  special  elec^ 
tion  the  names  of  the  voters  will  be  retained  upon 
the  register,  unless,  it  is  proven  that  any  have  ceased 
to  be  electors  of  such  district,  and  at  this  time  will 
be  added  the  names  of  other  electors  who  personally 
appear  before  the  board  in  places  where  personal 
appearance  is  required. 

In  cities,  a  registered  elector  who  has  removed  to 
another  district  in  said  city  and  otherwise  quidiiied 
to  vote  at  the  special  election,  will  receive  from  the 
inspectors  of  such  district  upon  demand  a  certificate 
of  the  jfact  of  registration  which  he  may  present  to 
the  inspectors  of  the  new  district  who  thereupon 
will  place  his  or  her  name  upon  the  register  thereof. 

No  registration  is  required  for  town  or  village 
elections  except  as  provided  by  Village  law,  unless 
sudi  election  be  held  at  the  time  of  the  general  elec^ 
tion. 

If  a  change  of  residence  after  registering  is  made 
within  the  same  election  district,  the  voter  may 
64 
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appear  before  the  inspectors  on  any  other  day  of 
registration,  or  on  election  day,  and  state  under  oath 
such  fact,  whereupon  proper  correction  of  the  reg- 
ister may  be  made. 

Provision  is  made  for  registration  of  voters  ab- 
sent from  their  respective  districts  in  time  of  war 
in  actual  military  service. 

Information  required  of  voter. — ^Name  in  full, 
name  of  street  or  avenue  and  number,  if  any,  of  resi- 
dence, or  brief  description  of  the  locality;  floor  or 
room  occupied  at  such  residence;  name  of  house- 
holder, tenant,  subtenant  or  apartment  lessee  with 
whom  residing ;  age,  unless  the  elector  be  over  thirty 
years  of  age,  when  a  statement  to  that  effect  will  be 
sufficient ;  length  of  residence  by  years,  months  and 
days,  as  the  case  may  be,  in  the  State,  county  ana 
election  district  respectively ;  State,  country  or  prov- 
vince  of  his  or  her  birth,  and  if  a  naturalized  citi- 
zen, or  a  citizen  through  naturalization  of  husband 
or  parent,  the  date  of  naturalization  certificate  under 
which  citizenship  is  claimed,  residence  from  which 
last  registered  or  voted  and  the  year  of  such ;  occu- 
pation, business  or  employment  and  name  of  em- 
ployer, if  any,  and  place  of  business  or  emplojonent. 

Signature. — ^Each  voter  where  a  registration  is 
required  by  personal  appearance,  must  sign  his  or 
her  name  on  the  register,  unsing  indelible  pencil  or 
ink. 

If  a  voter  alleges  his  or  her  inability  to  sign,  one 
of  the  inspectors,  designated  by  the  chairman,  is 
required  to  read  to  such  elector  a  list  of  questions 
to  which  answers  shall  be  made  by  the  voter  and 
which  is  known  as  "identification  statements  for 
registration  day,"  which  answers  such  inspector  will 
write  out  and  subscribe  his  name  thereto. 

Production  of  naturalization  papers. — ^It  is  the 
duty  of  a  nauralized  citizen  to  produce  to  the  inspec- 
tors, if  required  by  any  one  of  them,  his  or  her 
naturalization  papers  or  a  certified  copy  thereof, 
and  make  oath  to  the  fact  that  he  or  she  is  the  per- 
son named  therein,  or  the  person  made  a  citizen 
through  such  naturalization,  unless  the  naturaliza- 
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tion  was  granted  previous  to  1867.  If,  however,  a 
citizen  for  any  reason  is  unable  to  produce  such 
papers  or  copy,  the  inspectors,  or  a  majority  thereof, 
may  cause  to  be  registered  such  citizen  upon  his' 
furnishing  satisfactory  evidence  of  his  right  of  reg- 
istration. 

Every  woman  who  is  or  becomes  a  citizen  by  mar- 
riage, may  be  required  to  produce  to  the  inspectors 
at  the  time  of  registering  or  voting,  additional  proof 
by  affidavit,  of  her  right  to  vote. 

ChaOenge. — ^The  right  of  a  person  who  person- 
ally appeared  for  registration  to  be  registered  may 
be  challenged  by  any  qualified  elector  present  or  by 
any  qualified  watcher  present.  Thereupon  the  one 
challenged  may  refrain  from  registering  or  may 
make  oath  to  facts  entitling  him  or  her  to  register. 

6.  B<Mird  of  Election. — ^There  is  required  to  be  a 
board  of  elections  consisting  of  four  persons  in  every 
city  of  the  first  class  which  contains  within  its 
boundaries  more  than  one  county. 

In  every  county  of  the  State  containing  less  than 
120,000  inhabitants,  there  shall  be  such  a  board  con- 
sisting of  two  persons.  In  other  counties  the  board 
shall  consist  of  from  two  to  four  persons  as  the 
board  of  supervisors  may  determine. 

The  members  of  such  board  are  designated  '^com- 
missioners  of  election/'  and  shall  be  made  up  of  an 
equal  number  from  the  two  principal  parties,  so  that 
each  board  shall  be  non-partisan. 

In  each  county  the  members  are  appointed  by  the 
board  of  supervisors,  except  in  the  city  of  New 
York  where  the  are  appointed  by  the  board  of  al- 
dermen. 

The  board  is  the  custodian  of  primary  records. 
All  notices  of  election  required  to  be  given  or  pub- 
lished are  given  and  publication  attended  to  by  this 
board. 

The  board  has  charge  of  the  preparation  of  bal- 
lots, distribution  of  the  same  and  receives  the  re- 
turns after  an  election,  and  has  charge  of  the  ballot 
boxes,  voting  booths,  voting  machines,  etc. 
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7.  Election  officers. — There  is  required  to  be  in 
every  election  district  four  inspectors,  two  poll 
clerks,  and  two  bidlot  clerks,  who  serve  at  every 
election  within  the  district. 

In  a  dty  of  over  1,000,000  inhabitants,  there  must 
be  four  additional  inspectors  for  each  district,  who 
are  known  as  canvassing  inspectors  and  serve  after 
the  close  of  the  polls  and  until  the  canvass  is  com- 
plete. 

Each  class  of  officers  must  be  equally  divided  be- 
tween the  two  principal  parties. 

In  the  city  of  New  York  such  officials  are  ap- 
pointed by  the  board  of  elections,  and  in  each  other 
city  they  are  appointed  by  the  mayor.  Appoint- 
ments are  to  be  made  on  or  before  September  first 
in  each  year. 

Organization  of  boards* — ^Before  entering  upon 
their  duties  the  inspectors  will  select  one  of  their 
number  to  be  chairman. 

8.  Election  districts* — ^Towns  and  wards  are  re- 
quired to  be  divided  into  election  districts,  and  so 
divided  tiiat  they  shall  not  contain  more  than  a  cer- 
tain number  of  voters. 

On  the  first  Tuesday  of  September  in  each  year 
the  voting)  place  in  eadi  district  is  to  be  designated 
by  the  town  board,  common  council  or  bo^  of 
elections,  as  required  by  law.  Notice  of  such  desig- 
nations are  required  to  be  published  for  the  informa- 
tion of  the  voters. 

9.  Ballot  boxes  and  machines. — ^Where  voting  ma- 
chines are  not  used,  ballot  boxes  must  be  provided 
to  receive  the  ballots. 

The  board  of  elections  of  the  city  of  New  York, 
the  common  council  of  any  other  city,  the  town 
board  of  any  town,  or  the  board  of  trustees  of  any 
viUage,  may  adopt  for  use  at  all  elections  any  kind 
of  vothig  machine  approved  by  the  State  board  of 
voting  machine  commissioners,  or  specially  author- 
ized by  law. 

10.  Official  baDots. — ^Ballots  are  provided  at  public 
expense  for  each  poling  place.  For  general  elections 
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they  are  of  five  kinds — ^f or  presidential  electors ;  for 
general  officers;  upon  constitutional  questions;  upon 
questions  submitted  upon  town  propositions,  and 
upon  town  appropriations. 

Where  machines  are  used  ballots  are  not  provided 
as  above,  but  designations  of  candidates  and  ques- 
tions are  shown  thereon. 

11.  General  election. — ^A  general  election  must  be 
held  annually  on  the  Tuesday  next  succeeding  the 
first  Monday  in  November. 

The  polls  must  be  open  from  six  o'clock  in  the 
morning  continuously  until  six  o'clock  in  the  after- 
noon. Voters  at  the  polling  place  before  closing 
time  can  cast  a  ballot. 

12.  Voting. — ^Persons  entitled  to  vote  at  an  elec- 
tion will  be  admitted  within  the  guard  rail,  and 
after  satisfying  the  inspectors  as  to  their  qualifica- 
tion to  vote,  will  be  given  the  proper  ballots,  or 
permitted  to  enter  the  voting  machine,  as  the  case 
may  be. 

The  voter  will  thereupon,  if  a  ballot  is  used,  enter 
one  of  the  voting  booths  and  prepare  his  or  her 
ballot  by  marking  the  same  with  a  pencil  having 
black  lead  as  follows,  and  not  in  any  other  manner: 

(1)  To  vote  for  any  candidate  on  the  ballot,  ex- 
cept for  an  entire  group  of  presidential  electors,  by 
making  a  cross  mark  (X)  in  the  voting  square  at 
the  left  of  the  candidate's  name.  To  vote  for  an 
entire  group  of  electors  nominated  by  a  party,  by 
making  such  a  mark  in  the  circle  above  the  party 
column.  (2)  To  vote  for  a  person  not  on  the  bal- 
lot, as  may  be  done,  the  voter  will  write  the  candi- 
date's name  on  a  line  left  blank  in  the  appropriate 
place;  (8)  to  vote  on  a  constitutional  amendment 
or  a  question  submitted,  a  like  mark  is  to  be  made 
in  the  appropriate  voting  square  at  the  left  of  the 
question  as  printed  on  the  ballot. 

When  the  ballot  shall  have  been  marked  the  voter 
will  fold  same  in  a  manner  to  conceal  the  face 
thereof,  but  so  that  the  endorsement  and  f ac  simile 
of  the  ofiicial  on  the  back  thereof  will  show,  and  so 
folded  it  shall  be  handed  to  the  inspector  in  charge 
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of  the  baUot  box,  who  wiD  announce  the  name  of 
the  vot^  and  the  number  of  the  printed  stub  on  the 
ballot.  If  the  voter  be  not  challenged,  and  he  or 
she  be  entitled  to  vote,  and  the  ballot  is  properly 
folded,  the  stub  wiU  be  torn  off  and  the  baUot  depos- 
ited in  the  proper  box  and  the  stub  in  the  box  for 
that  purpose.  After  the  ballot  is  cast  the  voter  wiD 
pass  without  the  guard  rail. 

No  voter  can  remain  in  a  voting  booth  longer  than 
five  minutes. 

Where  voting  machines  are  used,  the  voter  enti- 
tled to  cast  a  vote  will  be  permitted  to  enter  the 
machine  and  thereupon  indicate,  in  secret,  his  or  her 
choice  of  candidates  or  vote  upon  sudi  questions. 
The  operation  of  the  machine  is  quite  simple,  and 
ample  opportunity  is  given  before  election  day  to 
study  and  practice  upon  the  same,  and  no  att^pt 
will  be  made  here  to  detail  its  operation.  The  time 
within  which  a  voter  may  remain  within  a  machine 
is  limited  to  three  minutes. 

Disabled  or  illiterate  voters^ — ^May  choose  two 
election  officers,  both  of  whom  shall  not  be  of  the 
same  political  faith,  to  enter  the  booth  with  him 
or  her  and  assist  in  the  preparation  of  the  baUot 
or  operating  the  machine. 

Challenges^ — ^The  right  of  a  voter  to  vote  may  be 
challenged,  either  when  he  or  she  applies  for  a  bal- 
lot, or  when  the  ballot  is  offered  to  be  cast.  The 
voter  may  refrain  from  voting  or  may  swear  in  the 
vote. 

Time  allowed  to  vote. — ^Any  person  entitled  to 
vote  at  a  general  election  is  permitted  by  law  to  be 
absent  from  any  service  or  employment  on  election 
day  for  a  period  of  two  hours  while  the  polls  are 
open,  without  suffering  a  deduction  from  his  or  her 
usual  salary  or  wages  on  account  thereof. 

Soldier  vote. — ^Provision  is  made  for  the  casting 
of  a  vote  by  any  soldier  absent  from  his  voting  dis- 
trict in  time  of  war  in  actual  military  service. 

13.  Canvass  of  votes. — ^As  soon  as  the  polls  are 
closed  the  inspectors  are  required  to  publidy  can- 
vass and  ascertain  the  vote,  without  adjournment 
or  postponement,  and  make  the  required  record  and 
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retam  thereof  to  proper  officials.  At  the  canvass 
each  party  is  entitled  to  have  present  a  watcher, 
and  each  candidate  is  also  entitled  to  be  present 
thereat. 

In  all  cities  and  villages  of  5,000  inhabitants  or 
more  the  chairman  of  each  board  of  inspectors  is 
required  immediately  upon  the  completion  of  the 
count  of  the  votes  and  announcement  thereof,  to 
deliver  to  the  police  officer  on  duty  at  the  place  of 
such  canvass  a  statement  subscribed  by  the  inspec- 
tors, stating  the  number  of  votes  received  by  each 
candidate.  Such  statement  must  be  immediately 
delivered  by  such  officer  to  the  officer  in  command 
of  the  station  house  of  his  precinct. 

County  board  of  canvassers. — ^The  board  of  super- 
visors of  each  county  is  the  county  boaid  of.  can- 
vassers for  the  county,  except  in  each  county  within 
the  city  of  New  York  the  members  of  the  board  of 
aldermen  shall  constitute  such  board. 

This  board  is  required  to  meet  on  the  Tuesday 
next  after  each  election  of  public  officers  in  the 
county,  other  than  a  city,  village,  town  or  district 
school  election  held  at  a  different  time  from  the  gen- 
eral election.  This  board  has  possession  of  the  can- 
vass sheets  returned  by  the  boards  of  inspectors, 
and  goes  over  the  same,  checking  and  compiling  the 
vote  for  each  candidate  as  shown  thereon. 

Upon  completion  of  canvass  a  statement  of  the 
result,  signed  and  certified,  must  be  filed  and  re- 
corded in  the  office  of  the  board  of  election  in  each 
county,  except  in  the  counties  wholly  within  the 
city  of  New  York,  where  same  must  be  filed  with 
the  county  clerk. 

Upon  completion  of  the  statements  the  board  of 
canvassers  will  determine  what  person  has,  by  the 
greatest  number  of  votes,  been  elected  to  office 
within  such  county  or  assembly  district  within  the 
county,  and  thereupon  file  same  with  such  state- 
ment, and  also  deliver  a  certified  copy  thereof  to  each 
such  person  declared  elected. 

The  boards  receiving  such  statements  are  required 
to  file,  in  case  of  election  of  presidential  electors, 
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State  officers,  and  representatives  in  congress,  and 
constitutional  questions  and  questions  submitted  to 
the  voters  of  the  whole  State,  certified  copies  thereof 
to  the  Secretary  of  State  and  State  comptroller. 

State  board  of  canvassers.^ — This  board  is  made 
up  of  the  secretary  of  State,  attorney  general,  comp* 
troUer,  State  engineer  and  surveyor,  and  treasurer. 
This  board  canvasses  the  vote  as  certified  to  the 
secretary  of  State  and  comptroller.  Upon  comple- 
tion of  the  canvass  the  secretary  will  transmit  a 
certified  copy  of  the  statement  of  this  board  to  each 
State  officer  and  representative  declared  elected. 

The  certified  copies  required  to  be  delivered  to 
elected  officials  is  termed  their  certificates  of  elec- 
tion. 

14.  State  superintendent  of  elections^ — ^The  gov- 
ernor, by  and  with  the  advice  and  consent  of  the 
senate,  appoints  this  official  for  a  term  of  four  years. 
He  possesses  and  exercises  all  the  powers  vested  in 
a  sheriff,  as  a  conservator  of  the  peace. 

He  investigates  questions  relating  to  registration 
and  election,  and  has  power  to  arrest  persons  vio- 
lating the  election  law.  To  him  lodging  house  and 
hotel  keepers  are  required  to  make  report  of  in- 
mates, etc.,  and  he  may  compel  same  to  be  made, 
and  may  visit  same  for  inspection,  etc. 

15.  Qunpaign  funds« — ^No  contribution  of  money, 
or  its  equivalent,  can  be  used  or  expended  by  any 
party  or  party  committee  in  the  aid  of  the  designar 
tion  or  nomination  of  any  person  to  be  voted  for 
at  a  primary  electicm. 

Personal  expenses* — ^A  candidate  for  office  or 
party  position,  may  incur  and  pay  in  connection 
with  such  election,  his  or  her  own  personal  expenses 
for  traveling  and  purposes  properly  incidental 
thereto;  for  writing,  printing  and  preparing  for 
transmission  any  letter,  circular  or  other  publica- 
tion not  issued  at  regular  intervals,  in  which  to  state 
his  or  her  views  on  issues ;  for  stationery  and  post- 
age; telegraph,  telephone  and  other  public  messen- 
ger service.    Such  expenses  must  be  limited  to  those 
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directly  incurred  and  paid  by  the  candidate.  A 
statement  thereof,  together  with  any  contributions 
made,  must  be  filed  as  required  by  law. 

A  candidate  may  hire  and  expend  money  for  rent 
of  hall,  club  rooms,  music,  public  speakers,  advertis- 
ing, lithographs,  reasonable  expenses  of  agegnts  em- 
ployed to  assist  in  management  of  a  campaign,  dis- 
tributing literature,  also  for  workers  and  watchers, 
and  also  for  carriages  in  connection  with  an  election. 

The  amount  which  a  candidate  is  permitted  to  ex- 
pend is  limited  by  the  penal  law. 

A  judicial  candidate  is  prohibited,  directly  or  in- 
directly, from  contributing  money  or  other  thing  of 
value,  in  the  aid  of  his  election,  to  any  person  or 
committee,  nor  can  any  contribution  be  solicited 
from  him. 

Campaign  committees. — ^Except  as  above,  a  can- 
didate may  contribute  money  to  the  political  party, 
organization  or  association  to  which  he  or  she  be- 
longs, and  same  may  be  solicited  from  him,  but  no 
candidate  cal  be  solicited  to  purchase  any  ticket, 
card  or  evidence  of  admission  to  any  entertainment. 

Political  assessments  cannot  be  made  upon  or 
campaign  funds  solicited  from  any  public  officer. 

No  person  can  make  a  contribution,  directly  or  in- 
directly, through  any  other  person,  all  such  to  be 
made  under  the  true  name  of  the  contributor. 

Statement  is  required  to  be  made  of  all  contribu- 
tions to  and  disbursements  by  a  political  party,  or 
by  any  person  who  receives  and  expends  money  in 
the  aid  of  any  candidate. 

16^ — ^Display  of  American  flag* — ^The  American 
flag  must  be  displayed  in  each  polling  place  during 
the  hours  when  the  boards  of  inspectors  are  in  ses- 
sion. 
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CHAPTER  Xm 

THE  RIGHT  TO  VOTE 

1.  EnroUment  for 

2.  Registration  for 

3w  Quilificatioiis  of  voter 

4.  Illiteracy  and  disability 

5.  Losing  right  to  vote 

6.  Military  service  a£fecting 

The  right  to  vote  is  not  a  nataral  right,  but  is 
conferred  by  law.  It  is  said  to  be  a  political  right 
rather  than  a  dvil  right.  Once  conferred  upon  a 
person,  however,  it  is  his  or  her  duty,  as  a  good 
citizen,  to  exercise  it  in  the  best  interests  of  the 
government. 

The  right  to  vote  in  this  State  is  conferred  by 
section  one,  of  article  two  of  the  Constitution,  as 
amended  by  the  legislature,  and  ratified  by  the  elec- 
tors at  the  general  election  held  in  1917.  (See  page 
200.) 

1.  Enrolbnent^ — ^Every  person  entitled  to  partici- 
pate in  the  official  primaries  and  to  vote  on  election 
day  may  enroll  as  a  member  of  one  of  the  political 
piurties. 

2.  Registratioiu — ^A  perdon  is  entitled  to  register 
for  the  purpose  of  voting  at  an  election,  if  he  or  she 
will  be  a  qualified  voter  on  such  day. 

3.  Qualificatioiis  to  vote. — ^A  citizen  who  is  or  will 
be  on  the  day  of  election  21  years  of  age,  and  who 
has  been  an  inhabitant  of  the  State  for  one  year 
next  preceding  the  election,  and  for  the  last  four 
montlua  a  resident  of  the  county,  and  for  the  last  80 
days  a  resident  of  the  election  district  in  which  he 
or  she  offers  his  or  her  vote,  is  a  qualified  voter  at 
any  general  or  special  election,  or  town  meeting. 
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Residence* — ^A  woman  acquires  at  marriage  the 
residence,  or  domicile,  of  her  husband,  and  it  changes 
with  him  throughout  their  married  ttf e.  A  widow 
or  a  divorced  woman  retains  the  domicil  of  her  late 
husband  until  she  changes  it,  which  she  may  do  at 
any  time,  and  for  the  purpose  of  voting  she  may 
el^  to  take  up  her  residence  at  such  place  as  she 
chooses  and  declare  that  to  be  her  residence.  The 
intention  of  permanently  residing  in  a  place  estab- 
lishes that  as  the  place  of  domicile  and  it  remains 
such  until  changed  by  removal  therefrom,  vrith  like 
intent,  to  another  place. 

When  a  person  becomes  of  full  age  he  or  she  can 
change  the  domicil  of  origin  to  that  of  choice,  and 
that  is  effected  by  removal  to  the  latter.  So  long 
as  the  father  lives,  the  domicil  of  a  minor  is  that  of 
the  father,  but  upon  his  death,  if  an  unmarried  in- 
fant Uves  with  the  mother,  it  becomes  the  domidl 
of  the  mother  and  changes  vrith  that  of  the  motho; 
unless  she  remarries,  when  it  ceases  to  follow. 

An  illegitimate  child  takes  the  domicil  of  the 
mother  and  it  remains  such  during  minority.  In 
the  case  of  a  foundling,  its  domicil  is  in  the  country 
where  found,  until  it  reaches  its  majority,  and  then 
beeomea  that  of  its  choice. 

The  question  of  residence  of  a  married  woman,  or 
of  a  voter  just  coming  of  age,  is  likely  to  be  raised 
at  the  first  offer  of  his  or  her  vote,  and  it  is  there- 
fore necessary  to  know  when  legal  residence,  as  re- 
quired by  the  Election  law  in  the  State,  coimty  and 
district  commenced. 

Ager— A  person  arriving  at  21  years  of  age  on  the 
day  preceding  election  day  is  entitled  to  vote  at 
such  election. 

If  a  naturalized  dtizen,  he  or  she  mtist,  in  addi- 
tion to  the  foregoing  provisions,  have  been  natural- 
ized at  least  90  days  pricnr  to  the  day  of  deetion. 

A  woman  pcnsessing  the  foregoing  qualifications 
may  now  vote  in  the  State  of  New  York  at  all  elec- 
tions, for  all  offices  and  upon  all  questions,  equally 
with  the  man. 
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Bfinor  children  of  naturalized  parents,  residing  in 
the  United  States,  are  citizens,  and  may  vote  upon 
arriving  at  the  age  of  21  years,  if  otherwise  quidi- 
fied. 

Citizen  by  marriage. — ^A  woman  who  becomes  a 
citizen  by  marriage  to  a  citizen,  to  be  entitled  to 
vote,  must  have  been  an  inhabitant  of  the  United 
States  for  at  least  five  years.  This  does  not  mean 
five  years  from  the  time  of  such  marriage,  but  con- 
tinuous residence  here  for  such  period  either  before 
or  after. 

Under  the  present  naturalization  law  no  alien  mar- 
ried woman  becomes  a  citizen  by  virtue  of  the  natu- 
ralization of  her  husband,  unless  she  herself  is  en- 
titled to  become  a  citizen  by  naturalization  by  rea- 
son of  five  years  continuous  residence  in  this  coun- 
try. 

Gaining  or  losing  residence. — For  the  purpose  of 
registering  and  voting,  no  person  will  gain  or  lose 
a  residence  by  reason  of  his  or  her  presence  or  ab- 
sence while  employed  in  the  service  of  the  United 
States,  or  while  engaged  in  the  navigation  of  the 
waters  of  this  State,  or  of  the  United  States,  or  of 
the  high  seas ;  nor  while  a  student  of  any  institution 
of  learning;  nor  while  kept  at  any  almshouse,  asy- 
lum, or  institution  wholly  or  partly  supported  at 
public  expense  or  by  charity;  or  while  confined  in 
any  public  prison. 

4.  Illiteracy  and  disability. — Neither  at  present 
acts  as  a  disqualification,  llie  legislature  of  1917 
adopted  a  concurrent  resolution  proposing  an  amend- 
ment to  the  constitution,  providing  that  after  Janu- 
ary 1, 1920,  no  person  otherwise  qualified,  should  be 
entitled  to  vote,  except  for  physical  disability,  who 
cannot  read  and  write  English.  This  proposed  amend- 
ment is  to  be  submitted  to  the  legislature  of  1919, 
and  if  adopted  will  then  be  submitted  to  the  vote 
of  the  people  at  the  succeeding  election  for  adop- 
tion. 

5.  Losing  right  to  vote. — ^Right  to  vote  will  be 
lost  by  removid  from  the  State,  county,  or  election 
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district  within  the  limits  above  noted.  Also  loss  of 
citizenship.  Also  conviction  of  accepting  money 
or  any  other  bribe  for  voting  deprives  one  of  the 
right  for  five  years,  and  betting  on  the  results  of 
an  election  deprives  one  of  the  right  to  vote  at  such 
election. 

6.  Military  service  affecting* — tfo  person  in  the 
military  service  of  the  State,  or  of  the  United 
States,  in  any  branch  thereof,  is  deprived  of  the 
right  to  vote  by  reason  of  absence  on  account 
thereof. 

(See  chapters  two  and  three  of  Part  I,  chapter 
one  of  Part  H,  and  diapter  five  of  Part  HI,  concern- 
ing citizenship  and  right  to  vote,  etc) 


CHAPTER  XIV 

PERSONAL  RIGHTS 

1.  Natural  rights 

2.  BUI  of  rights 

1.  Natural  rights* — ^The  people  of  England  de- 
manded and  obtained  the  guarantee  of  certain  per- 
sonal rights  and  liberties  under  the  great  charter, 
and  English  speaking  people  since,  wherever  found, 
hold  such  rights  to  be  natural  and  wiU  not  counte- 
nance any  interference  therewith.  The  funders  of 
this  country  engaged  in  the  perils  of  war  that  sudi 
rights  might  be  defended  and  upheld,  and  when  they 
set  about  the  establishment  of  the  new  government, 
their  first  thought  was  the  preservation  of  those 
rights. 

We  acordingly  find  in  the  Declaration  of  Inde- 
pendence this  statement,  "we  hold  these  truths  to 
be  self  evident,  that  all  men  are  created  equaJ,  and 
that  they  are  endowed  by  their  Creator  with  cer- 
tain inalienable  rights,  that  among  these  are  Uf e; 
liberty  and  the  pursuit  of  happiness." 

2.  Bin  of  rights. — ^When  the  constitution  came  to 
be  framed,  there  was  placed  therein  provisions  guar- 
anteeing such  rights,  and  while  the  first  constitu- 
tion adopted  by  the  State  of  New  York  contained  no 
formal  '*bill  of  rights,"  it  did  incorporate  therein  the 
statements  contained  in  such  Declaration  of  Inde- 
pendence, together  with  the  Dutch  principal  of  free- 
dom in  matters  of  religion.  Later,  however,  a  for- 
mal declaration  was  placed  in  the  constitution,  and 
is  found  in  article  one  thereof. 

Among  the  rights  secured  to  all  citizens,  is  that 
of  the  free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship,  whatever  it  may  be,  without 
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discrimination  of  preference,  so  long  as  this  liberty 
is  not  taken  advantage  of  to  foster  and  protect 
vicious  or  immoral  practices  or  unlawful  acts  in  tiie 
name  of  religion. 

Also  the  right  of  one  charged  with  a  crime  to  have 
the  charge  considered  by  a  grand  jury,  and  if  in- 
dicted to  have  the  benefit  of  counsel  and  a  pubUc 
trial  by  jury.  Against  a  demand  for  excessive  bail, 
or  the  imposition  of  excessive  fines,  or  cruel  and  in- 
human punishment  everyone  is  protected.  Neither 
can  one  be  compelled  to  be  a  witness  against  him- 
self or  herself  in  any  criminal  proceeding,  or  be 
twice  put  in  jeopardy  for  the  same  offense.  Nor  can 
one  be  deprived  of  life,  liberty  or  property,  except 
by  due  process  of  law,  or  have  private  property 
taken  for  public  use  without  just  compensation. 

The  right  of  freedom  of  speech,  and  the  right  to 
freely  write  and  publish  one's  sentiments  on  all  sub- 
jects is  guaranteed,  subject  to  right  of  action  and 
damages,  only,  for  abuse  of  such  right.  The  liberty 
of  the  press  is  also  guaranteed,  subject  to  the  same 
responsibility  for  abuse  of  this  right.  The  right  to 
peaceably  assemble  and  petition  the  government  or 
any  department  thereof  is  granted  to  all.  Most  of 
the  rights  enumerated  in  this  paragraph  are  en- 
joyed in  but  few  other  countries. 

The  right  to  Writ  of  Habeas  Corpus,  one  of  the 
oldest  and  most  highly  prized  rights  of  the  English 
speaking  people,  protecting  them  from  unlawful  im- 
prisonment^  is  guaranteed,  and  may  not  be  sus- 
pendedy  except  when  necessary  in  case  of  rebellion 
or  invasion,  the  public  safety  may  require  its  sus- 
pension. 

Every  member  of  the  State  is  protected  from 
being  cQsf ranchised  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  unless 
in  accordance  with  the  law  of  the  land  or  the  judg- 
ment of  his  or  her  peers. 

(A  treatment  more  in  detail  of  the  personal  rights 
of  citizens  will  be  found  in  Parts  I  and  H  hereof, 
under  the  proper  heads,  and  also  in  chapter  V  of 
this  part.) 


CHAPTER  XV 

TAXES,  ASSESSMENT  AND  COLLECTnON 

1.  Right  to  tax 

2.  Methods  of  taxation 

3.  Determining  amount 

4.  Tax  districts 

5.  Assessments 

6.  Collecting  the  tax 

7.  Disposition  of  moneys 

8.  State  board  of  equalization 

1.  Right  to  tax« — ^Money  is  required  to  support 
the  government,  Federal,  State,  county,  dty,  village 
and  town,  and  is  raised  by  collecting  the  same  from 
the  people  by  one  method  or  another,  called  taxa- 
tion. While  taxation  is  burdensome  at  times,  yet 
the  people  are  ever  willing  to  bear  their  share  of  the 
just  and  proper  expenses  of  the  government  under 
which  they  live  and  which  in  return  affords  them 
protection  and  the  opportunity  to  enjoy  lawful  oc- 
cupations and  possess  and  own  property.  It  is  only 
when  taxes  are  unlawfully  levied  or  the  money  im- 
properly expended!  that  they  complain.  Upon  this 
question  our  forefathers  broke  with  the  English  gov- 
ernment, declaring  ''taxation  without  representa- 
tion" to  be  "tyranny." 

As  early  as  1216,  the  English  people,  under  the 
Great  Chiurter,  secured  and  to  this  day  have  enjoyed 
protection  against  the  payment  of  taxes,  unless 
levied  by  the  consent  of  chosen  representatives. 
Like  protection  was  demanded  by  the  colonists,  and 
when  the  Constitution  for  the  new  government  was 
framed  it  was  one  of  the  first  provisions  considered 
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and  one  of  the  first  guarantees  inserted  therein. 
Subdivision  two  of  section  two  of  article  one  thereof 
declares,  that  ''direct  taxes  must  be  aiq;)ortioned 
among  the  several  States  according  to  their  respec- 
tive numbers/'  and  section  eight  of  the  same  article 
gives  Congress  power  to  lay  and  collect  taxes,  duties 
and  imports.    Section  four,  however,  of  such  article, 

i>rohibits  capitation  or  other  direct  taxes  from  being 
evied  unless  in  proportion  to  the  census  or  enumera- 
tion directed  to  be  taken  at  stated  periods.  By  the 
original  amendments,  under  article  sixteen.  Con- 
gress is  given  further  power  to  lay  and  collect  a  tax, 
however,  on  incomes  from  whatever  source  derived, 
without  apportionment  among  the  several  States, 
and  without  regard  to  any  census  or  enumeration. 
The  right  to  so  levy  income  taxes  has  since  been 
held  to  be  authorized,  notwithstanding  the  prior 
provisions  which  seem  to  provide  otherwise. 

Aside  from  the  income  taxes,  which  is  a  direct 
tax,  the  greater  part  of  the  revenue  required  for 
the  conduct  of  the  Federal  government  is  raised  by 
indirect  taxation — ^that  is,  from  customs  duties  on 
imports,  manufactures,  etc.,  and  from  internal  rev- 
enue taxes,  that  is,  taxes  upon  manufactures,  etc, 
such  as  that  of  liquors,  tobacco,  etc. 

State  and  local  taxes^ — ^Powers  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  be  exercised  by  the  States,  are  reserved  to 
the  several  States,  respectively,  and  among  other 
rights  enjoyed  by  the  State  and  its  political  subdi- 
visions is  the  right  of  taxation  for  the  purpose  of 
canying  on  the  State  and  local  government. 

2.  Methods  of  taxation^ — ^Taxation  is  termed 
^direct''  or  'indirect.''  Direct  taxation  is  the  levy- 
ing of  a  tax  on  the  value  of  houses,  lands,  and  other 
property  and  upon  incomes.  Indirect  taxation  is  a 
tax  upon  the  right  to  incorporate  and  do  business 
in  that  way,  and  for  the  enjojrment  of  certain  privi- 
leges, franchises,  etc. 

In  the  raising  of  the  direct  tax,  an  owner  of  prop- 
erty is  requir^  to  pay  a  sum  equal  to  a  certain 
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definite  percentage  of  the  value   of   such   taxable 
property. 

3.  Determining  amount  of  tax. — ^The  amount  of 
money  necessary  to  be>  raised  annually  to  support 
the  State  government  is  determined  by  the  State 
legislature.  In  each  county,  the  amount  required  to 
be  raised  for  its  purpose  is  determined  and  fixed  by 
the  board  of  supervisors,  and  added  to  the  propor- 
tion required  from  it  for  State  taxes.  In  the  dty 
the  amount  is  determined  by  the  board  of  aldermen, 
and  its  share  of  the  State  tax  is  reported  to  the 
board  of  supervisors  of  the  county  in  which  the  city 
is  located.  For  town  purposes  the  amount  is  de- 
termined by  the  town  meeting  and  reported  to  the 
county  board  of  supervisors.  Village  and  school 
taxes  are  determined,  raised  and  collected  by  the 
village  and  school  district  officers  independently  of 
all  the  other  taxes. 

4.  Tax  districts. — ^The  State  is  divided  into  tax 
districts,  each  usually  corresponding  to  a  town  or 
city. 

5.  Assessments. — ^In  each  district  officers  known 
as  assessors,  are  dected  or  appointed  to  ascertain 
and  fix  the  value  of  all  taxable  property  within  the 
district,  and  to  make  up  what  is  called  the  ''assess- 
ment roll.'*  Such  roll  contains  the  name  of  each 
person  in  the  district  subject  to  taxation  and  a  de- 
scription and  value  of  his  or  her  taxable  property. 

After  the  roll  is  completed  the  people  of  the  dis- 
trict receive  notice  thereof,  that  they  may  inspect 
the  same,  and  a  time  is  also  fixed,  known  as  '^Griev- 
ance day/'  on  which  the  assessors  sit  to  hear  com- 
plaints, if  any,  as  to  the  assessments,  and  to  make 
any  necessary  corrections  thereto  and  to  the  roll. 
After  this  day,  and  when  the  roll  is  corrected,  it  is 
filed  with  the  city  or  town  clerk. 

EquaUzatioa^ — ^The  board  of  supervisors  of  the 
county  sit  annually  as  an  "Equalization  Board,"  to 
which  board  each  assessment  roll  is  presented.  This 
bos^  examines  it,  and  has  power  to  increase  or  de- 
crease the  aggregate  assessed  value  of  the  real  prop- 
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erty  in  any  tax  district,  in  order  to  effect  a  just 
relation  among  the  several  district  valuations,  but 
it  cannot  in  so  doing  decrease  the  total  assessment 
of  the  county. 

To  this  board  any  person  feeling  aggrieved  as  to 
amount  of  his  or  her  assessment  may  appeal  from 
the  decision  of  the  local  assessors. 

The  board  also  apportions  the  State  and  county 
taxes  due  from  each  city  and  town,  and  places  the 
amount  of  each  taxpayer's  tax  opposite  his  name 
on  the  assessment  roll  of  his  or  her  district.  This 
act  is  called  extending  the  tax  roll.  The  roll  is  then 
returned  to  the  respective  tax  districts. 

6.  Collecting  the  tax./ — ^The  amount  of  each  tax- 
payer's tax  having  been  ascertained  in  the  manner 
above,  is  deemed  levied.  A  warrant  is  thereupon 
issued  for  the  collection  of  the  taxes  and  turned  over 
to  the  proper  officers  for  execution — ^that  is  to  col- 
lect and  receive  the  tax.  In  cities  the  treasurer  or 
chamberlain,  and  in  villages  and  towns  the  collector, 
receives  the  warrant  and  collects  the  tax. 

The  law  authorizes  the  sale  of  real  property  for 
the  pajrment  of  past  due  taxes  assessed  against  the 
same.  After  a  sale  the  owner  has  a  certain  time 
within  to  redeem  the  same  from  the  sale  by  paying 
the  taxes  due  together  with  the  costs  and  expenses 
of  the  sale. 

7.  Disposition  of  moneys.^ — ^The  money  collected 
on  account  of  the  taxes  is  disbursed  as  provided  by 
law.  The  superintendent  of  highways  receives  the 
money  for  building  and  repairing  the  highways ;  the 
superintendent  of  the  poor  that  apportioned  for  the 
support  of  the  poor;  the  supervisor  that  belonging 
to  tiie  town  for  expenses;  the  city  treasurer  that 
belonging  to  the  city,  and  the  county  treasurer  the 
balance.  The  county  treasurer  turns  over  to  the 
State  comptroller  the  share  belonging  to  the  State. 

8.  State  board  of  equalization. — ^Xhe  tax  commis- 
sioners and  the  commissioners  of  the  land  office  con- 
stitute this  board.  This  board  meets  once  in  each 
year  at  Albany  to  examine  and  revise  the  valuations 
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of  the  taxable  property  reported  from  the  different 
counties. 

That  there  may  be  a  uniform  and  just  assessment 
in  all  counties,  the  State  tax  commissioners  visit 
from  time  to  time  the  different  counties  and  ascer- 
tain the  value  of  the  taxable  property  thereof,  and 
the  manner  of  its  assessment  and  valuation  by  the 
local  assessors. 

The  board  has  power  to  increase  or  decrease  the 
aggregate  value  of  the  assessment  of  the  real  prop- 
erty of  any  county,  but  cannot  decrease  the  total 
assessed  valuation  of  property  within  the  State. 

Appeals  from  county  boards  of  equalization  may 
be  made  to  the  State  board. 


CHAPTER  XVI 

THE  PUBUC  SCHOOI^ 


1.  Beginning  of  the  public  school 

2.  The  State's  system 

3.  Schod  teachexB 

4.  Kindeigartens 

5.  Night  schools 

1.  Beginning  of  public  sdiools. — ^The  idea  and  plan 
of  educating  all  classes  of  society  originated  in  this 
country  witii  the  people  of  New  England,  who  be- 
lieved it  to  be  the  duty  of  the  State  to  teach  its 
children.  The  idea  at  that  time  of  public  education 
of  children  was  scarcely  thought  of  in  any  other 
country  except  Prussia  and  Saxony. 

In  1796,  Governor  Ginton  first  suggested  the  es- 
tablishment of  a  common  school  syst^  in  the  State 
of  New  York,  and  in  1812,  the  system  was  ref ounded 
and  more  liberally  provided  for  by  the  State. 

In  compulsory  attendance  is  t^e  essence  of  the 
public  school  idea,  and  this  is  one  of  the  many  fea- 
tures of  our  present  educational  system,  that  had 
their  first  American  application  in  the  Common- 
w^th  of  Massachusetts.  The  famous  Massachu- 
setts statute  of  1642  is  often  quoted  as  the  first 
enactment  that  provided  for  compulsory  education 
on  ttiis  continent.  In  1850  a  law  was  passed  in  that 
State  authqrizing  the  cities  and  towns  to  punish  by 
confinement  all  habitual  truants  and  ''children  not 
attending  school,  without  any  regular  and  lawful 
occupation/'  Two  years  later  another  act  was  passed 
visiting  punishment  upon  any  parent  who  failed  to 
send  his  or  her  child  to  school.  Many  other  States, 
including  New  York,  soon  passed  like  laws,  and  to- 
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day  nearly  every  State  has  a  similar  law.  In  aU 
such  laws  every  parent  or  guardian  of  a  child  of 
specified  school  age  is  required,  under  penalty,  to 
send  the  child  to  a  public,  private  or  parodiial  school 
during  the  school  term,  unless  the  child  is  physicaUy 
or  mentally  unfit  to  attend.  Under  such  laws  also, 
if  a  child  be  beyond  the  control  of  the  parent  or 
guardian  and  wilfully  abs^its  himself  or  herscdf 
from  school  or  is  otherwise  incorrigible,  he  or  she 
may  be  adjudged  a  delinquent  child  luid  committed 
to  a  proper  institution,  there  to  be  corrected  and 
educated. 

The  law  now  requires  attendance  at  day  or  even- 
ing school  of  minors  over  sixteen  years  of  age  who 
have  not  the  ability  to  speak  or  write  English  as 
required  for  completion  of  the  fifth  grade  of  the 
public  schools. 

2.  The  State's  system. — ^The  free  public  schools 
of  the  State  of  New  York  are  authorized  by  and 
carried  on  State  and  local  laws.  Section  one  of  ari- 
ticle  IX  of  the  Constitution  requires  the  legislature 
to  provide  a  system  of  free  common  schools  wherein 
all  the  children  of  the  State  may  be  educated,  and 
the  State  has  since  enacted  laws  requiring  that  all 
children  under  certain  age  must  be  educated  therein, 
or  in  schools  offering  equal  advantages  for  education. 

In  1918  the  legislature  enacted  a  law  which  be- 
comes effective  on  September  1  of  such  year,  requir- 
ing the  regents  of  the  State  university  to  prescribe 
courses  of  instruction  in  patriotism  and  citizenship 
to  be  maintained  in  all  the  schools  of  the  Stat^ 
private  as  well  as  public,  in  order  to  promote  a  spirit 
of  patriotic  and  civic  service  deemed  quite  essential 
in  the  preparation  for  the  obligation  of  good  citi- 
zenship both  in  times  of  peace  and  in  war.  The 
boards  of  education  and  trustees  of  the  several  cities 
and  school  districts  are  required  to  compel  instruc- 
tion in  such  courses  by  the  teachers  employed 
therein. 

3.  Sdiool  teachers. — ^The  teachers  in  the  free  pub- 
lic schools  are  in  effect  public  officers,  serving  tiie 
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public,  and  are  compensated  partly  by  the  State  and 
partly  by  the  local  government  emplojring  them. 

One  to  be  qualified  to  teach  must  be  a  citizen  and 
be  licensed.  A  license  may  be  obtained  upon  gradu- 
ating from  a  State  Normal  school;  by  passing  a 
graded  examination  prepared  by  the  State  commis- 
sioner of  education  and  conducted  by  a  district  su- 
perintendent, which  license  is  good  only  in  such  su- 
perintendent's district;  by  passing  the  local  exam- 
ination of  a  city  superintendent;  or  by  passing  an 
examination  conducted  by  the  State  commissioner 
of  education,  under  which  a  license  is  issued  which 
permits  one  to  teach  in  any  school  of  the  State,  and 
IS  good  for  life.  Some  other  special  certificates  may 
be  issued  by  the  State  commissioner. 

The  education  commissioner  is  authorized  to  es- 
tablish institutes  and  training  courses  for  teachers 
to  give  illiterates  over  sixteen  years  of  age  instruc- 
tion. 

Unqualified  teachers  cannot  be  paid  any  salary 
from  the  public  school  moneys. 

Teachers  shall  be  paid  their  salary  at  least  as 
often  as  at  the  end  of  every  month  of  the  term 
of  employment. 

Failure  on  the  part  of  a  teacher  to  complete  an 
agreement  to  teach  a  term  of  school,  without  good 
reason  therefor,  will  be  considered  sufficient  cause 
for  the  revocation  of  his  or  her  certificate.  No 
teacher  can  be  removed  during  a  term  of  employ- 
ment unless  for  neglect  of  duty,  incapacity  to  teach, 
immoral  conduct,  or  other  reason  which,  when  ap- 

Eealed  to  the  commissioner  of  education,  shall  be 
eld  by  him  sufficient  cause  for  such  dismissal. 
Pensions.^-One  who  has  taught  in  a  public  school 
for  a  period  aggregating  thirty  years,  must  at  his 
or  her  request,  or  may  on  the  order  of  the  commis- 
sioner of  education,  be  retired  from  such  employ- 
ment, and  when  so  retired  will  be  entitled  to  re- 
cieve  one  half  of  the  salary  received  at  the  time  of 
retirement,  not  to  exceed,  however,  $1,000,  and  in 
no  case  less  than  $800. 
67 
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4.  KfadagarteBBif— The  adiool  authorities  of  any 
miioii  free  or  amnnoD  adiool  diatrict,  and  of  eadi 
dtjp  maj  maintain  Idndeisartena  whidi  shall  be  free 
to  lesideDt  diildren  between  the  a^es  of  f oar  and 
six  jeaiSf  and  local  boards  of  education  are  required 

to  m^afi^ian  SOCfa  SChools. 

5.  Nig^t  achoola. — Ni£^t  sdiods  may  likewise  be 
maintained,  which  shall  be  free  to  aU  persons  resid- 
ing  in  the  district  or  aty,  regsirdless  <rf  age. 

(See  further  treatment  of  ttiis  sobject  under  chap- 
ter XH  of  Part  L 
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